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U.S. Customs Service 


Treasury Decistons 


19 CFR Part 175 
(T.D. 85-183) 


Decision on Domestic Interested Party Petition Concerning Tariff 
Classification of Polypropylene Rope and Twine 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final classification decision. 


SUMMARY: This document gives notice of a change in the tariff 
classification of certain polypropylene rope and twine made from 
fibrillated strips, which are currently classified under the provision 
for articles of plastics, not specially provided for. This classification 
carries with it eligibility for an exemption from duty under the 
Generalized System of Preferences for merchandise produced in 
beneficiary developing countries. In the case of baler twine pro- 
duced in certain countries, there is also eligibility for an agricultur- 
al implements exemption. Under this change, this type of rope and 
twine will be classified as cordage of man-made fibers in either of 
two tariff schedule items depending on the diameter of the cordage. 
The document also advises that the tariff classification of certain 
other plastic twine made from fibrillated strips, now classified as 
cordage, and certain rope made from nonfibrillated plastic strips, 
now classified as articles of plastics, not specially provided for, will 
not change. 


EFFECTIVE DATE: This decision will be effective as to merchan- 
dise entered for consumption or withdrawn from warehouse for 
consumption on or after 30 days from the date of publication of 
this decision in the Customs BULLETIN. 


FOR FURTHER INFORMATION CONTACT: James C. Hill, Classi- 
fication and Value Division, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229 (202-566-8181). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


This document pertains to the tariff classification of certain im- 
ported polypropylene rope and twine. A petition dated November 9, 
1982, was filed with Customs under § 516, Tariff Act of 1930, as 
amended (19 U.S.C. 1516), by the Sunshine Cordage Corporation, an 
American manufacturer of synthetic. polypropylene rope. An 
amended petition was filed on December 14, 1982. 

The petitioner contends that the cordage which is the subject of 
this petition and which is currently classified by Customs under 
the provision for articles of plastics, not specially provided for, 
n.s.p.f., in item 774.55, Tariff Schedules of the United States (TSUS) 
(19 U.S.C. 1202), is more appropriately classified under the provi- 
sion for cordage of man-made fibers in items 316.55 or 316.58, 
TSUS, depending on diameter. The current rate of duty for articles 
classified under item 774.55, TSUS, is 6.1 percent ad valorem, and 
the current rate of duty for articles classified under items 316.55 
and 316.58, TSUS, is 4 cents per pound plus 10.3 percent ad valo- 
rem and 12.5 cents per pound plus 15 percent ad valorem, respec- 
tively. The petitioner correctly notes that articles classified under 
item 774.55, TSUS, can be entered free of duty under the General- 
ized System of Preferences (GSP) (see sections 10.171-10.178, Cus- 
toms Regulations (19 CFR 10.171-10.178)), if imported directly from 
a beneficiary developing country, whereas articles classified under 
items 316.55 and 316.58, TSUS, cannot be entered free of duty 
under the GSP. Classification under either of those items also pre- 
pon the agricultural implements exemption in item 870.40, 

US. 

A notice inviting the public to comment on the petition was pub- 
lished in the Federal Register on April 29, 1983 (48 FR 19510) and a 
document correcting certain omissions in that notice was published 
on May 25, 1983 (48 FR 23513). The original deadline for comments 
was extended to August 26, 1983, by a Federal Register notice pub- 
lished on July 26, 1983 (48 FR 33961). However, since the comments 
received in response to these notices raised additional issues, an- 
other notice was published in the Federal Register on March 30, 
1984 (49 FR 12801), setting forth these issues and requesting fur- 
ther comments by May 29, 1984. Of the 35 comments received, 28 
supported the petition and 7 opposed it. 


DESCRIPTION OF MERCHANDISE 


The merchandise which is the subject of this document is rope 
made from extruded plastic film or strips which are over one inch 
wide, but which due to their special chemical and physical proper- 
ties, are transformed into fibrillated strips while being twisted into 
rope strands or which are fibrillated beforehand. In the latter case, 
fibrillation may be accomplished by a separate twisting or by cut- 
ting with pins or knives. The final cordage product, depending on 
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the degree of coarseness of the fibers, resembles polypropylene rope 
made from monofilaments. The rope for which classification will 
not be changed is made from twisted plastic nonfibrillated film or 
strips over one inch wide. The twine for which classification will 
not be changed is made from a single strand of twisted fibrillated 
strip which was one inch or less in width before fibrillation. 


Discussion OF COMMENTS 


Generally: The multiplicity of points made in the responses 
translate into six major issues, as they relate to the general ques- 
tion of whether the instant merchandise meets the requirement in 
Headnote l(a), Part 2, Schedule 3, TSUS, that cordage consist of 
“assemblages of textile fibers or yarns.” Omitted is any discussion 
concerning the claims made by proponents of the petition that con- 
tinuation of the lower-rate classifications will have continuing ad- 
verse economic impact on the domestic cordage industry and its 
suppliers and the claims made by opponents that failure of Con- 
gress to enact legislation changing the Customs classifications sug- 
gests approval of such treatment. Customs cannot consider claims 
of that nature. 

The nonfibrillated strip issue: The first issue is raised by the peti- 
tioner’s contention that the requirement in Headnote 3(d), Subpart 
E, Part 1, Schedule 3, TSUS, that plastic strips, in order to be re- 
garded as textile fibers, must be not over one inch in width in their 
“unfolded, untwisted and uncrimped” condition, applies only to ar- 
ticles made of strips which are not folded, twisted or crimped. How- 
ever, the plain meaning of the headnote is otherwise. The statutory 
language is clear and unambiguous and, therefore, must be the 
“primary source for the determination of legislative intent” Merry 
Mary Fabrics, Inc. v. United States, 1 CIT 13, 17 (1980). See also Le 
Jeune, Inc. v. United States, 67 Cust. Ct. 301, C.D. 4289 (1971), in 
which the tariff classification of crimped strips was evaluated 
against the headnote one-inch limitation. Accordingly, we find at 
the outset that the current classification of rope made from nonfi- 
brillated strips over one inch wide is correct. 

The one-inch width limitation issue: The second issue raised in 
the petition and opposing comments is whether Customs has prop- 
erly made a distinction between cordage made from fibrillated film 
or strips which, before fibrillation, are over one inch wide and 
those which are narrower. It is stressed in the opposing comments 
that fibrillation of strips does not result in anything other than fi- 
brillated strips and, therefore, the one-inch width headnote limita- 
tion applicable to strips is applicable to fibrillated strips. This view, 
however, is not supported by the authorities which we have con- 
sulted which rather suggest fibrillation results in a transformed 
product. For example, fibrillated strips are often referred to as 
yarns, although that is not conclusive of what constitutes a yarn 
for tariff classification purposes. See, for example, Encyclopedia of 
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Polymer Science and Technology (1968), vol. 9, p. 410; Modern Tex- 
tile & Apparel Dictionary by George E. Linton (1973), p. 235; Fiber 
to Fabric by Bernard P. Corbman (5th ed. 1975), p. 476. 

If not strips and therefore not technically within the one-inch 
width headnote limitation, the opponents to the petition contend it 
is within the administrative authority of Customs to apply a one- 
inch width limitation anyhow to establish a standard where objec- 
tive criteria are called for but are not specifically set forth in TSUS 
headnotes, and Customs has properly applied such a standard with 
respect to fibrillated strips. However, arguments promoting stand- 
ards or product distinctions not otherwise specifically mandated by 
the TSUS, to create exceptions to broader tariff classificaiton prin- 
ciples otherwise militating against widely disparate tariff treat- 
ment for essentially similar merchandise are not persuasive. Nor 
are the arguments persuasive to the extent they promote a product 
distinction which for much of the merchandise in question is im- 
practical in its application. For example, for fibrillated strips which 
are more yarn-like and less coarse or ribbon-like, it is often impos- 
sible without a laboratory analysis to determine the width of the 
film or strips from which the fibrillated product originated. Accord- 
ingly, in connection with this review we now find that continuation 
of the distinction in question as it applies to the tariff classification 
of cordage is no longer justifiable and must be regarded as an “arti- 
fical * * * distinction * * * requiring correction” as dealt with by 
the court in United States v. Rembrandt Electronics, Inc., 64 CCPA 
1, 5, 6, C.A.D. 1175 (1976). 

It should be further noted that the artificial one-inch limitation 
reflects a further misapplication of principles pertinent to deter- 
mining what material a product is made of. In accordance with 
General Headnote fi), TSUS, an article may be considered as 
“of” a given material if it is in chief value of that material, and the 
cost comparison is to be made at the time of final assembly. Kores 
Manufacturing Corp. v. United States, 3 CIT 178 (1982). However, 
an assembly in which materials of the same composition are joined 
cannot be a basis for cost comparisons, and the manufacture of 
cordage is generally not referred to as an assembly. Therefore, we 
find that the concept incorporated in the TSUS based on what a 
product is made “of” must be distinguished from what a product is 
made from. Accordingly, what the instant merchandise is made of 
must be determined as of the time of its importation in its condi- 
tion as imported, and as of that time and in that condition it is 
made of twisted fibrillated fibers which no longer retain the char- 
acteristics of the strip or film from which it was made. 

The extrusion or other process issue: The opponents of the peti- 
tion argue that fibrillated strips are not textile fibers because the 
provision for fibers made by “other processes” in Headnote 2(b), 
Subpart E, Part 1, Schedule 3, TSUS, excludes products made by 
an extrusion since extruded products are otherwise provided for in 
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that headnote, and the intervening fibrillation process disqualifies 
the merchandise from that provision. However, we find that the in- 
tervening fibrillation process warrants the opposite conclusion. It is 
also contended the Kores decision, supra, stands for the proposition 
that textile fibers cannot be formed by cutting film. However, the 
cutting process discounted by the court in that matter occurred 
after the point in time when there had to be in existence a textile 
fiber for component-in-chief-value cost comparisons. 

The plexiform filament issue: In arguing that fibrillated strips 
are not subject to limitations applicable to nonfibrillated strips, the 
proponents of the petition claim that fibrillated strips otherwise 
qualify as textile fibers by falling within the definition for “plexi- 
form filaments” in Headnote 3(c), Subpart E, Part 1, Schedule 3, 
TSUS, which is not subject to any dimensional criteria. The oppo- 
nents disagree. The issue is whether fibrillated strips are “plexi- 
form filaments” as that term is used in the TSUS. 

The opponents cite legislative history extensively, the most perti- 
nent part of which was cited and quoted at length in our Federal 
Register notice of March 30, 1984. The most pertinent secondary 
authority cited was Synthetic Fibers from Petroleum by Marshall 
Sittig (1967), p. 267. These materials show that the term “plexiform 
filaments” was coined as a variation of the term “plexifilaments” 
which was invented for patent application purposes by the inven- 
tors of certain man-made fibers produced by what was called dry 
spinning or flash spinning techniques. The term “plexiform fila- 
ments” otherwise has no current recognition in any technical refer- 
ences or treatises or commercial nomenclature. 

Accordingly, technical opinions submitted, which both advocate 
and oppose the view that fibrillated strips constitute plexiform fila- 
ments, have no nexus with technical references and therefore must 
be regarded as conclusions principally influenced by the legislative 
history and other considerations from which we must draw our 
conclusions. However, for the purpose of the tariff classification of 
the instant merchandise, we abstain from drawing any such conclu- 
sions at this time because whether or not fibrillated strips consti- 
tute plexiform filaments is a moot point. 

If fibrillated strips do not qualify as plexiform filaments as de- 
scribed by headnote definition, they would still qualify as textile 
fibers under Headnote 3(f), Subpart E, Part 1, Schedule 3, TSUS, 
which encompasses “any other fibrous structure suitable for the 
manufacture of textiles.” 

The suitability-for-use issue: The issue raised by the foregoing po- 
sition as to whether fibrillated strips are suitable for the manufac- 
ture of textiles is pertinent whether or not they are regarded as 
plexiform filaments since qualifying as a plexiform filament under 
the headnote definition is also conditioned on the same suitability- 
for-use criterion. Accordingly, it is claimed by opponents of the pe- 
tition that even if, or whether or not, they are regarded as plexi- 
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form filaments, polypropylene fibrillated strips are used only in 
cordage, are never used in textiles and cannot be used in textile 
machines, and, therefore, do not meet the suitability-for-use-in-the- 
manufacture-of-textiles requirement. The proponents of the peti- 
tion, however, state that they are suitable for use in textiles and 
cite as an example use in backing for rugs. The authorities support 
the latter position. See, for example, Fiber to Fabric, supra, where 
uses in carpet backing are described. See also the Handbook of 
Polyolefin Fibres by J. Gordon Cook (1967), p. 420, where uses on 
textile machines are also referred to. 

The assemblage issue: The final issue is whether single strand 
twine made of a single fibrillated strip, all of the foregoing consid- 
erations to the contrary notwithstanding, must still be excluded 
from the cordage provisions because it does not consist of “assem- 
blages” of fibers. However, as previously discussed, all of the mer- 
chandise must be classified primarily in its condition as imported. 
Accordingly, even though the manufacture of single strand twine 
starts with a single strip, its characteristics in its fibrillated condi- 
tion as imported are those of assemblages of fibers. 


TARIFF CLASSIFICATION 


After careful analysis of the comments, and further review of the 
matter, we find that polypropylene rope and twine made of fibril- 
lated film or strips which in their condition before fibrillation are 


over one inch in width are properly classifiable under the provi- 
sions for cordage of man-made fibers in items 316.55 and 316.58, 
TSUS. Accordingly, the classification of such merchandise under 
the provision for articles of plastics, n.s.p.f., in item 744.55, TSUS, 
will be changed, and the petition is allowed to that extent. 

The petition is denied to the extent that we find the classifica- 
tion of polypropylene cordage made of nonfibrillated film or strips 
over one inch wide, under the provision for articles of plastics, 
n.s.p.f., in item 774.55, TSUS, is correct and will be continued. We 
also find that the classification of twine made from a single strand 
of fibrillated polypropylene material, which before fibrillation was 
one inch or less in width, as cordage, is correct and will be contin- 
ued. This decision is limited to the described rope and twine and no 
distinctions will be made between products made by different fibril- 
lation processes or those having different degrees of strand coarse- 
ness. Therefore, this decision is not dispositive of the tariff classifi- 
cation of other fibrillated plastic strip or film products. The peti- 
tioner may further argue its position on the classification of nonfi- 
brillated rope by filing a notice of intention to contest this decision 
as provided for in § 175.23, Customs Regulations (19 CFR 175.23). 
Importers adversely affected by this decision must prosecute their 
disagreements under the protest procedure in Part 174, Customs 
Regulations (19 CFR Part 174). 





U.S. CUSTOMS SERVICE 


AUTHORITY 


This notice is published under the authority of § 516(b), Tariff 
Act of 1930, as amended (19 U.S.C. 1516(b)), Tariff Act of 1930, and 
§ 175.22(a), Customs Regulations (19 CFR 175.22(a)). 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, U-S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: October 17, 1985. 


Davi D. QUEEN, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 4, 1985 (50 FR 45812)] 


(T.D. 85-184) 
Approval of Glen Hill Inspection Company To Gauge Imported 


Petroleum and Petroleum Products 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of approval. 


SUMMARY: Pursuant to § 151.43(b), Customs Regulations (19 CFR 
151.43(b)), Glen Hill Inspection Company, P.O. Box 1842, Pasadena, 
Texas 77501, has applied to Customs for approval to gauge import- 
ed petroleum and petroleum products. It has been determined that 
Glen Hill Inspection Company meets all of the requirements to be 
a Customs approved public gauger. 

Accordingly, the application of Glen Hill Inspection Company to 
gauge imported petroleum and petroleum products in the Customs 
Districts of Houston-Galveston, Texas, and Port Arthur, Texas, is 
approved. 


DATE: November 20, 1985. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Tech- 
nical Services Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-2446). 


Dated: November 4, 1985. 


Technical Section, Technical Services Division. 
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(T.D. 85-185) 


Reimbursable Service—Excess Cost of Preclearance Operation 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 10, 1985. 

Notice is hereby given that pursuant to Section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
costs for each preclearance installation are determined to be as set 
forth below and will be effective with the pay period beginning No- 
vember 10, 1985. 


Vancouver, Canada 
Winnipeg, Canada 


Acting Comptroller. 
[Published in the Federal Register, November 7, 1985 (50 FR 46383)] 





U.S. Customs Service 


General Notice 


19 CFR Part 101 


Proposed Change in Hours of Customs Service at Neche, ND 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed change in hours of service; solicitation 
of comments. 


SUMMARY: This notice solicits public comments on a proposed re- 
duction in the hours of service currently provided at the Customs 
port of entry at Neche, North Dakota, located on the U.S.-Canadian 
border, in the Pembina, North Dakota, Customs district. 

Because traffic entering the U.S. at Neche does not justify the 
current daily 8 a.m. to midnight schedule, it is proposed to reduce 
the daily schedule to 9 a.m. to 10 p.m. It is believed that the pro- 
posed change would enable Customs to obtain more efficient use of 
its personnel, facilities, and resources. 

DATE: Comments must be received on or before January 6, 1986. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to and inspected at the Regulations Control Branch, U.S. Customs 
Service, Room 2426, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Bernie Harris, Office 
of Inspection and Control, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 101.6, Customs Regulations (19 CFR 101.6), provides that 
each Customs office shall be open for the transaction of Customs 
business between the hours of 8:30 a.m. and 5:00 p.m. on all days of 
the year except Saturdays, Sundays, and national holidays. It also 
provides that services performed outside a Customs office generally 
shall be furnished between the hours of 8:00 a.m. and 5:00 p.m. 
However, because of local conditions, different but equivalent hours 
may be necessary to maintain adequate and efficient service. 
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The Customs port of entry of Neche, North Dakota, located on 
the U.S.-Canadian border in the Pembina, North Dakota, Customs 
district is currently open and staffed from 8:00 a.m. to midnight, 
daily. A recent survey showed that there is an average daily total 
of less than 10 trucks and other vehicles entering the U.S. through 
Neche from Canada during the three hours of service proposed for 
elimination; 8:00 a.m.-9:00 a.m. and 10:00 p.m.-midnight. Pembina, 
North Dakota, which is 16 miles east of Neche, is open for oper- 
ation 24 hours daily. 

The proposal, if adopted, would enable Customs to save one full- 
time position while allowing a more efficient use of personnel, fa- 
cilities, and resources. In addition, the proposal would not have any 
major adverse impact on industry, transportation, or the local resi- 
dents because of the close proximity to Pembina which could easily 
absorb any additional workload. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs..Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 14, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. to 4:30 p.m. at the Regulations Control Branch, 
Room 2426, U.S. Customs Service Headquarters, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


List or SuBsects In 19 CFR Part 101 


Customs duties and inspection, Organization and functions (Gov- 
ernment agencies). 


DRAFTING INFORMATION 


The principal author of this document was John Doyle, Regula- 
tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, personnel from other Customs offices par- 
ticipated in its development. 

Dated: October 15, 1985. 

WILLIAM VON Raas, 
Commissioner of Customs. 


[Published in the Federal Register, November 5, 1985 (50 FR 45957)] 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 191 


Proposed Customs Regulations Amendment Relating to 
Exemptions for Claimants Under Same Condition Drawback 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations relating to claims for drawback of Customs duties by remov- 
ing the exemption given same condition drawback claimants from 
the requirement of certifying whether or not the merchandise to be 
exported or already exported was sold to the U.S. Government. 
This change is necessary to protect the Government’s interest in 
the drawback claim. 


DATE: Comments must be received on or before January 6, 1986. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to, and inspected at, the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Donald Beach, Carri- 
ers, Drawback and Bonds Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-5856). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Drawback is a refund or remission, in whole or in part, of a Cus- 
toms duty, internal revenue tax, or fee lawfully assessed or collect- 
ed because of a particular use made of the merchandise on which 
the duty, or tax, or fee was assessed or collected. The rationale for 
drawback is to encourage domestic commerce or manufacturing, or 
both. It permits the domestic manufacturer to compete in foreign 
markets without the handicap of including in his costs, and conse- 
quently in his sales price, the duty paid on imported merchandise. 


11 
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Part 191, Customs Regulations (19 CFR Part = sets forth the 
general provisions applicable to all drawback, and specialized pro- 
visions applicable to specific types of drawback. One type is same 
condition drawback, which is provided for under § 313(j), Tariff Act 
of 1930, as amended (19 U.S.C. 1313(j)). Essentially, same condition 
drawback is a drawback of duty on imported merchandise exported 
in the same condition as when imported, or destroyed under Cus- 
toms supervision and not used within the U.S. before such exporta- 
tion or destruction. The procedures governing same condition draw- 
back are set forth in §191.141, Customs Regulations (19 CFR 
191.141). 

An example of same condition drawback is as follows: A domestic 
supplier of bedding, which has contracted with the U.S. Army to 
supply its West Germany bases with bunk beds, imports mattresses 
from Taiwan, paying Customs duty upon entry. At the time of ex- 
portation of the mattresses, which have been sold to the U.S. Gov- 
ernment, the domestic supplier/importer files a claim for drawback 
for a refund of the duty since the mattresses are in the same condi- 
tion as when they were imported. 

Section 191.11, Customs Regulations (19 CFR 191.11), concerns 
drawback merchandise in which the U.S. Government has an inter- 
est. Pursuant to this section, with each drawback entry, except 
those filed pursuant to §§ 313(c) and 313(), Tariff Act of 1930, as 
amended (19 U.S.C. 1313 (c), (j)), the drawback claimant must certi- 
fy whether or not the merchandise to be exported or already ex- 
ported was sold to the U.S. Government. If the merchandise was 
sold to the U.S. Government, the drawback is available only to the 
(1) department, branch, or agency of the U.S. Government which 
purchased it; or (2) supplier, or any of the parties specified in 
§ 191.73(b), Customs Regulations (19 CFR 191.73(b)), provided the 
drawback claim is supported by documentation signed by a proper 
officer of the department, branch or agency concerned, certifying 
that the right to drawback was reserved by the supplier with the 
knowledge and consent of the department, branch, or agency. 

Inasmuch as same condition drawback entries are filed under 19 
U.S.C. 1313Q), the claimant is exempt from the requirement of cer- 
tifying whether or not the merchandise to be exported or already 
exported was sold to the U.S. Government. In this situation the 
claimant is also under no obligation to obtain the Government’s 
consent to its receipt of the drawback. Thus, the Government often 
has no knowledge that the merchandise it purchased is eligible for 
a drawback. This puts the Government at a disadvantage since if it 
had knowledge of its right to drawback, it could claim it for itself 
or use it as a bargaining chip in obtaining a lower purchase price 
from the domestic supplier. 

Therefore, to protect the Government’s interest in the drawback 
claim, we are proposing to amend § 191.11(b), by removing the ref- 
erence to § 313(j), Tariff Act of 1930. Thus, the exemption from the 
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requirement for certifying whether or not merchandise was sold to 
the Government will not apply to same condition drawback claim- 
ants. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552) and § 1.6, Treasury De- 
partment Regulations (31 CFR 1.6), and § 103.11(b), Customs Regu- 
lations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, Customs Headquarters, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


REGULATORY FLExiBiLiry ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.), it is certified that, if adopted, the proposed 
amendment will not have a significant economic impact on a sub- 
stantial number of small entities inasmuch as it will affect only im- 
porters making entries under the same condition drawback proce- 
dures. Accordingly, the proposed amendment is not subject to the 
regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 

List or SuBsects In 19 CFR Part 191 


Customs duties and inspection, exports, imports, drawback. 


ProposED AMENDMENT 


It is proposed to amend Part 191, Customs Regulations (19 CFR 
Part 191), as set forth below. 


PART 191—DRAWBACK 


1. The general authority citation for Part 191 would continue to 
read as follows: 

AUTHORITY: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (Gen. Hdnote 11), 
1313, 1624. 
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2. It is proposed to amend § 191.11(b), by removing the reference 
to § 313), Tariff Act of 1930, as amended (19 U.S.C. 1313(j). Accord- 
ingly, § 191.11(b) would be revised to read as follows: 


$191.11 Merchandise in which a United States Government in- 
terest exists. 

(b) Certificate. With each drawback entry, except those filed pur- 
suant to § 313(c), Tariff Act of 1930, as amended, (19 U.S.C. 1313(c)), 
the drawback claimant shall certify whether or not the merchan- 
dise concerned was sold to the United States Government. 


* s * * * * * 


AtFReD R. De ANGELUS, 
Acting Commissioner of Customs. 


Approved October 17, 1985. 


DANIEL D. QUEEN, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 5, 1985 (50 FR 45919)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-110) 


CARLISLE TrRE & Rupper Co., Division oF CARLISLE CORP. ET AL., 
PLAINTIFFS v. UNITED STATES, DEFENDANT, DoNG-AH TiRE IND. 
InpD. Co., 


Co., Lrp., DEFENDANT-INTERVENOR, HEUNG-AH TIRE 
LTD., DEFENDANT-INTERVENOR 


Court No. 84-7-01058 


Before DiCar1o, Judge. 

Plaintiffs challenge a final determination by the Department of 
Commerce, International Trade Administration (Commerce) that 
inner tubes from Korea are not being sold in the United States at 
less than fair value. Plaintiffs contest methods used by Commerce 
to determine and adjust the foreign market value of Korean tubes, 
Commerce’s verification of the export tube weights, and the suffi- 
ciency of Commerce’s investigation into home market prices and 
the rubber weight of tubes exported to the United States. 

Held: With respect to each contention except verification of ‘he 
export tube weights for one intervenor, Commerce’s determination 
is supported by substantial evidence or otherwise in accordance 
with law. 

[Plaintiffs’ motion for judgment on the agency record is granted in part and 
denied in part.]} 


(Decided October 24, 1985) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson and J. Eric Nissley), for plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Department of Justice, Commercial Litigation Branch (Shelia N. Ziff) for de- 
fendant. 

Dow, Lohnes & Albertson (William Silverman, John C. Jost, and Margaret B. Dar- 
dess), for defendant-intervenor Dong-Ah Tire Ind. Co., Inc. 

Arnold & Porter (Richard A. Johnson and Stephan E. Becker), for defendant-inter- 
venor Heung-Ah Tire Ind. Co., Inc. 


Memorandum Opinion and Order 


DiCar10o, Judge: Plaintiffs, domestic producers of tire tubes, chal- 
lenge a final determination by the United States Department of 
Commerce, International Trade Administration (Commerce) that 


17 
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tubes for tires, other than bicycle tires (inner tubes), from Korea 
are not being sold in the United States at less than fair value. 
Tubes For Tires, Other Than Bicycle Tires, From the Republic of 
Korea (Final), Antidumping Investigation No. A-580-009, 49 Fed. 
Reg. 26,780 (1984). 


I. BACKGROUND 


In July, 1983 seven domestic producers (petitioners) petitioned 
Commerce on behalf of the domestic inner tube industry alleging 
that inner tubes from Korea were, or were likely to be, sold in the 
United States at less than fair value, that these imports were ma- 
terially injuring, or threatening to injure, an industry in the 
United States, and that an antidumping duty should be imposed 
under 19 U.S.C. § 1673 (1982). 

Commerce published notice of its determination to begin an in- 
vestigation on August 12, 1983. 48 Fed. Reg. 36,637 (1983). The 
International Trade Commission found reasonable indication that 
imports of inner tubes were materially injuring, or threatening to 
materially injure, a United States industry. Tubes For Tires, Other 
Than For Bicycle Tires, From the Republic of Korea, Investigation 
No. 731-TA-137 (Preliminary), USITC Public. No. 1416, 48 Fed. 
Reg. 39,519 (1983). 

Commerce sent sales price and production cost questionnaires to 
two Korean producers, Heung-Ah Tire Ind. Co., Ltd. (Heung-Ah) 
and Dong Ah Tire Ind. Co., Ltd. (Dong-Ah), who together produce 
about 90 percent of the inner tubes exported from Korea to the 
United States. On February 10, 1984, Commerce published a pre- 
liminary determination that the Korean producers were not selling 
at less than fair value. 49 Fed. Reg. 5155.1 

Commerce published its final negative determination on June 29, 
1984, finding de minimis weighted-average dumping margins of 
0.03% for Heung-Ah and 0.01% for Dong-Ah. 49 Fed. Reg. 26,780, 
26,784. 

On July 25, 1984, six of the petitioners (plaintiffs) sought review 
of Commerce’s determination, pursuant to 19 U.S.C. § 1516a(a)\(2) 
(1982). On October 31, 1984, the administrative record was filed in 
the Court. Dong-Ah and Heung-Ah were granted leave to intervene 
on November 14, 1984 and December 27, 1984, respectively. 

On January 9, 1985, plaintiffs moved to compel the filing of a 
newly certified and supplemented administrative record. Following 
a hearing held on February 25, 1985, plaintiffs’ motion was granted 
in part and denied in part.? A newly certified record was filed in 
the Court on May 17, 1985. Plaintiffs now move for judgment on 
the agency record pursuant to Rule 56.1 of the Rules of this Court. 


1 Pursuant to requests from petitioners, and 19 U.S.C. §§ 1673b(c), 1673d(aX2) (1982), Commerce postponed its 
preliminary and final determinations. 48 Fed. Reg. 53,740 (1983); 49 Fed. Reg. 12,733 (1984). 
2 The Court denied plaintiffs’ motion to have certain telexes included in the record. See note 20, infra. 
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Plaintiffs claim Commerce made several errors in determining 
and adjusting the foreign market value of intervenors’ inner tubes. 
Foreign market value is defined at 19 U.S.C. § 1677b(aX(1) (1982). 
Our appellate court has summarized the central role of foreign 
market value in the antidumping laws: 


If foreign merchandise is sold or is likely to be sold in the 
United States at less than its fair value to the material injury 
of a United States industry, then an additional antidumping 
duty shall be imposed. The amount of the duty shall equal the 
amount by which the foreign market value exceeds the United 
States price for the merchandise. 

Foreign market value and United States price represent 
prices in different markets affected by a variety of differences 
in the chain of commerce by which the merchandise reached 
the export or domestic market. Both values are subject to ad- 
justment in an attempt to reconstruct the price at a specific, 
“common” point in the chain of commerce, so that value can 
be fairly compared on an equivalent basis. 


Smith-Corona Group v. United States, 713 F.2d 1568, 1571-72 (Fed. 
Cir. 1983) (emphasis in original) (footnote omitted), cert. denied, 104 
S.Ct. 1274 (1984). The foreign market value of intervenors’ inner 
tubes was determined on the basis of home market sales, in accord- 
ance with 19 U.S.C. § 1677b(a\(1). 

Specifically, plaintiffs claim that: 


(1) Commerce incorrectly paired the sizes of inner tubes Heung- 
Ah sold in the home market and in the United States as “such or 
similar merchandise”; 

(2) Commerce should have allocated all or part of Dong-Ah’s 
labor cost at the rubber mixing stage of production on the basis of 
tube weights, rather than time, in determining Dong-Ah’s cost of 
production for disregarding below cost of production home market 
sales; 

(3) Commerce should have used a six-month weighted average 
rather than quarterly data in determining Dong-Ah’s cost of manu- 
facture for making merchandise adjustments to Dong-Ah’s foreign 
market value; 

(4) Commerce should have made a circumstances of sale adjust- 
ment to Heung-Ah’s foreign market value to include product liabil- 
ity insurance expenses for exported tubes; 

(5) Commerce should have made a level of trade adjustment to 
Heung-Ah’s foreign market value to include unloading charges in 
sales to original equipment manufacturers; 

(6) Commerce insufficiently investigated respondent’s home 
market sales prices; and 

(7) In adjusting foreign market value to account for differences in 
physical characteristics of the exported and home market inner 
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tubes, Commerce improperly determined and insufficiently verified 
the weights of intervenors’ exported inner tubes.* 

The Court finds, with respect to each contention except verifica- 
tion of the weights of Dong-Ah’s exported inner tubes, that Com- 
merce’s determination is supported by substantial evidence or oth- 
erwise in accordance with law. 


II. THe STANDARD FOR JUDICIAL REVIEW 


Judicial review of final determinations in antidumping investiga- 
tions is provided under 19 U.S.C. § 1516a(bX1\(B) (1982), which 
states: “The court shall hold unlawful any determination, finding, 
or conclusion found * * * to be unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 

“Substantial evidence is more than a mere scintilla. It means 
such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion,” Consolidated Edison Co. v. NLRB, 
305 U.S. 197, 229 (1938), quoted in Matsushita Electric Industrial 
Co. Ltd. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984). It is 
“enough [evidence] to justify, if the trail were to a jury, a refusal to 
direct a verdict when the conclusion sought to be drawn from it is 
one of fact for the jury.” NLRB v. Columbian Enameling & Stamp- 
ing Co., 306 U.S. 292, 300 (1939), and “something less than the 
weight of the evidence . . . [TJhe possibility of drawing two incon- 
sistent conclusions from the evidence does not prevent an adminis- 
trative agency’s finding from being supported by substantial: evi- 
dence,” Consolo v. Federal Maritime Commission, 383 U.S. 607, 620 
(1966). See Universal Camera Corp. v. NLRB, 340 US. 474, 477 
(1951); Matsushita Electric Industrial Co. Ltd. v. United States, 750 
F.2d 927, 936 (Fed. Cir. 1984) (substantial evidence a “limited stand- 
ard of review’’). 

The substantial evidence standard “frees the reviewing courts of 
the time-consuming and difficult task of weighing the evidence, it 
gives proper respect to the expertise of the administrative tribunal 
and it helps promote the uniform application of the statute.” Con- 
solo v. Federal Maritime Commission, 383 U.S. 607, 620 (1966) (foot- 
note omitted). But the Court must consider the record as a whole; 
evidence on the record which detracts from the substantiality of 
the evidence relied on by the agency in making its determination 


3 Plaintiffs also argue in their initial brief that Commerce failed to disregard all below cost home market sales 
by Dong-Ah in adjusting its foreign market value, and that Commerce made numerous errors entering data in 
the computer programs used to compute foreign market value. 

Plaintiffs’ reply brief concedes that Commerce disregarded Dong-Ah’s below cost home market sales in the 
recalculations performed in the corrected computer runs appended to Defendant’s Memorandum in Opposition to 
Plaintiffs’ Motion for Judgment on the Administrative Record as Appendix II. Plaintiffs’ Brief in Reply at 10 
n.6. 


Defendant says that Commerce reviewed all plaintiffs’ data entry error alegations and have “corrected every 
entry where in fact error was made.” Defendant’s Memorandum in Opposition to Plaintiffs’ Motion for Judg- 
ment on the Administrative Record at 3. Defendant states that these corrections resulted in only infinitesimal 
differences and that de minimus margins continue to exist. Plaintiffs contend that Commerce’s correction of 
data entry errors are incomplete but admit that “their accurate correction would not, taken in isolation, materi- 
ally alter the ‘corrected’ printouts’ results * * *.” Plaintiffs’ Brief in Reply at 4 n.2. In a telephone conference 
plaintiffs conceded that the Court need not remand the determination soley to correct data entry errors. 
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must be considered. See Atlantic Sugar, Ltd. v. United States, 744 
F.2d 1556, 1563 (Fed. Cir. 1984). 

With respect to the administration and enforcement of the anti- 
dumping laws, our appellate court has said: 


The Tariff Act of 1930, as amended by the Trade Agreements 
Act of 1979, establishes an intricate framework for the imposi- 
tion of antidumping duties in appropriate circumstances. The 
number of factors involved, complicated by the difficulty in 
quantification of these factors and the foreign policy repercus- 
sions of a dumping determination, makes the enforcement of 
the antidumping law a difficult and supremely delicate endeav- 
or. The Secretary of Commerce (Secretary) has been entrusted 
with responsibility for implementing the antidumping law. The 
Secretary has broad discretion in executing the law. 


Smith-Corona Group v. United States, 713 F.2d 1568, 1571 (Fed. Cir. 
1983) (footnotes omitted). “Our review of the statute reveals tre- 
mendous deference to the expertise of the Secretary of Commerce 
in administering the antidumping law.” Jd., at 1582; See Consumer 
Products Division, SCM Corp. v. Silver Reed America, Inc., 753 F.2d 
1033, 1039-40 (Fed. Cir. 1985). 

The legislative history of the Trade Agreements Act of 1979 dis- 
closes that Congress intended to give Commerce “greater flexibil- 
ity” in conducting antidumping investigations. See Melamine 
Chemicals, Inc. v. United States, 732 F.2d 924, 930-31 (1984). This 
flexibility was accompanied by statutory deadlines which require 
Commerce to complete these investigations promptly.® 

The appellate court has not hesitated to reverse this Court when 
insufficient deference was given to the agency.® 

To summarize, the substantial evidence on the record test per- 
mits only a limited review of the agency determination; our appel- 
late court has found that Congress requires the Court to give Com- 
merce’s determination of foreign market value “tremendous defer- 
ence.” Under present law it is not for the Court to impose its pre- 
ferred choices on Commerce with respect to the sufficiency of its 
investigation or the wisdom of its methods so long as there is sup- 
port in the record as a whole for its determination and its methods 
are in accordance with law. 

With these considerations in mind, the Court now considers 
plaintiffs’ challenges to Commerce’s determination. Most of plain- 
tiffs’ arguments challenge methods used by Commerce in determin- 


* The House Report on the Trade Agreements Act states: 
The [Act] retains the concept of ‘fair value’ for purposes of the as phase of an antidumping 


ling. The term fair value is not defined in current law nor in the bill. The Committee intends the 
concept to be applied essentially as an estimate of ‘foreign market value’ during the period of investigation 
so as to provide the Authority with greater flexibility in administration of the law. 
H. Rep. No. 86-317, 96th Cong., Ist Sess. 59 (1979). 
5 “[A] major objective” of the 1979 Trade Act was to reduce the length of antidumping investigations. S.Rep. 
No. 249, 96th Cong., lst Sess. at 75, reprinted in 1979 U.S. Code Cong. & Ad. News 381, 461. 
6 See, e.g., Consumer Products Div., SCM Corp. v. Silver Reed America, Inc., 753 F.2d 1033 (Fed. Cir. 1985); 
Atlantic Sugar, Lid. v. United States, 744 F.2d 1556 (Fed. Cir. 1984); Melamine Chemicals, Inc. v. United States, 
732 F.2d 924 (Fed. Cir. 1984). 
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ing and adjusting foreign market value. The final two arguments— 
that Commerce erred in determining home market prices and the 
rubber weight of exported inner tubes—challenge the sufficiency of 
the evidence Commerce relied on making its determination. 


Ill. Commerce’s METHODS IN CALCULATING FOREIGN MARKET 
VALUE 


A. Such or Similar Merchandise 


To determine foreign market value, Commerce is required to de- 
termine, for merchandise exported to the United States, the price 
charged for “such or similar merchandise” in the home market. 19 
U.S.C. § 1677b(aX(1XA) (1982). In its investigation, Commerce com- 
pared home market inner tubes and inner tubes exported to the 
United States on the basis of product category and weight. 

Plaintiffs claim that the weights of the tubes should be the only 
basis of comparison. They point to a memorandum written by Com- 
merce investigators advising that Commerce should compare the 
tubes solely on that basis.? 

Commerce’s determination and the supplemental corrected com- 
puter runs ® indicate the method chosen by Commerce to compare 
the home market tubes and tubes exported to the United States. In 
comparing tube models within the same produce category, Com- 
merce compared merchandise which is “like * * * in the purposes 
for which [it is] used,” according to 19 U.S.C. § 1677(16\c\(2) (1982). 
For example, tubes for passenger cars were compared only with 
tubes for other passenger cars and not with tubes for trucks or 
farm vehicles. 

As this Court recently held, failure to use a discretionary alter- 
native method does not constitute error when the agency uses a 
lawful second method. Zenith Corp. v. United States, 9 CIT ——, 
——, 606 F. Supp. 695, 698 (1985), appeals docketed, No. 85-2246, 
(Fed. Cir. April 10, 1985), No. 85-2286 (Fed. Cir. April 26, 1985).® 
The Court holds that Commerce’s determination to compare inner 
tubes according to product category was reasonable and in accord- 
ance with law. 


B. Dong-Ah’s Allocation of Labor Costs 


Home market sales at less than cost of production must be disre- 
garded in determining foreign market value. 19 U.S.C. § 1677b(b) 


7 Plaintiffs do not argue that this memorandum is evidence of agency “precedent” which Commerce was “obli- 
gated to follow.” Cf. M.M. & P. Maritime Advancement, Training and Safety Program v. Department of Com- 
merce, 729 F.2d 748 (Fed. Cir. 1984). 

® See note 3, supra. 

° In that case, plaintiffs contended that Commerce should have determined foreign market value on the basis 
of home market prices evidenced by price information submitted by the Japanese respondent to the Japanese 
Government for payment of the Japanese Commodity Tax. Instead, Commerce based foreign market value on 
constructed value. See 19 U.S.C. §§ 1677b(aX2), 1677b(e). 

The Court concluded that “although the use of the commodity tax information would have been lawful and 
had much to recommended it, [Commerce] was under no statutory obligation to use it.” 606 F. Supp. at 698. 
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(1982). Cost of production is the cost of making and selling the mer- 
chandise. See 19 C.F.R. § 353.7(b) (1984). In determining Dong-Ah’s 
cost of production, Commerce accepted Dong-Ah’s time-based allo- 
cation of labor costs for the rubber mixing stage of production. 

Plaintiffs argue that the labor costs at the mixing stage should 
be allocated according to the weight of the finished tubes, rather 
than by the employee time expended mixing the rubber. Plaintiffs 
claim that Dong-Ah began to allocate its labor costs at the rubber 
mixing stage according to time in December, 1983, after plaintiffs 
argued to Commerce that Dong-Ah’s cost of production exceeded its 
sales prices for larger tube sizes. Plaintiffs say that prior to that 
time Dong-Ah allocated the rubber mixing stage cost according to 
weight, and by shifting its allocation basis Dong-Ah moved labor 
costs away from larger tubes and towards smaller ones. 

Commerce determined that either weight or time is acceptable as 
a basis for allocating labor costs at the mixing stage. Commerce ex- 
plained that Dong-Ah’s records are maintained on a time basis, and 
that there was no justification for changing Dong-Ah’s allocation 
method since “any such adjustments would have an immaterial 
effect on the total cost of production.” 49 Fed. Reg. at 26,783. Plain- 
tiffs’ arguments were considered by a Commerce accountant who 
determined that Dong-Ah’s time-based allocation was reasonable. 
Heung-Ah allocates its labor costs at the mixing stage by time, as 
does plaintiff Carlisle Tire & Rubber Company. 

Again, the Court must defer to Commerce’s expertise and judg- 


ment. The Court holds that Commerce’s acceptance of Dong-Ah’s 
time-based labor cost allocation was reasonable and in accordance 
with law. 


C. Calculation of Dong-Ah’s Cost of Manufacture 


Adjustments must be made in foreign market value to the extent 
that physical differences in the home market and export merchan- 
dise being compared result in differences in cost of production of 
the merchandise. 19 U.S.C. § 1677b(aX(4) (1982), 19 C.F.R. § 353.16 
(1984). Intervenors’ inner tubes manufactured for export to the 
United States have more rubber content than tubes seld in the 
home market. In order to adjust foreign market value to account 
for this physical difference in home market and exported tubes, 
Commerce calculated the cost of manufacturing, or making, the 
tubes. To determine the cost of manufacture, Commerce used costs 
in the quarter in which the sale occurred, rather than six-month 
weighted average costs, which were used to calculate cost of pro- 
duction in order to disregard below cost of production home market 
sales in determining foreign market value. 

Plaintiffs argue that since Commerce determined Dong-Ah’s cost 
of production by six-month weighted average, it was required to 
use six-month weighted average to determine cost of manufacture, 
which is an element of cost of production. Plaintiffs say that Com- 
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merce could not reasonably use a six-month weighted average to 
calculate the entire cost of production for one purpose and another 
method to calculate part of that cost for another purpose. 

The Court disagrees. Defendant says Commerce used quarterly 
data in calculating the cost of manufacture because it believed that 
method would reflect those particular costs more accurately than 
would a six-month weighted average. Plaintiffs does not dispute 
this. Commerce’s determination that quarterly data are more accu- 
rate for making merchandise adjustments is entitled to deference, 
and the Court finds it reasonable and in accordance with law. 


D. Circumstances of Sale Adjustments 


1. Product Liability Insurance 


19 U.S.C. § 1677b(aX4) provides that “if it is established to the 
satisfaction of [Commerce] that the amount of any difference be- 
tween the United States price and the foreign market value * * * 
is wholly or partly due to * * * differences in the circumstances of 
sale * * * then due allowance shall be made therefor.” Differences 
- in circumstances of sale generally will be limited “to those circum- 
stances which bear a direct relationship to the sales which are 
under consideration.” 19 C.F.R. § 353.15(a) (1984). 

Plaintiffs assert that the cost of Heung-Ah’s product liability in- 
surance for foreign sales is a difference in circumstances of sale be- 
tween the United States and home market that Commerce was re- 
quired to consider in adjusting Heung-Ah’s foreign market value. 
Plaintiffs say the cost of product liability insurance is an “assump- 
tion by a seller of a purchaser’s * * * other selling costs” within 
the scope of 19 C.F.R. § 353.14(b).!° Plaintiffs argue that since the 
cost of product liability insurance is incurred only for export sales, 
and not for sales in Korea, it is a selling expense directly related to 
export sales. 

Commerce’s notice of its determination states: 


In our preliminary determination, we also made adjustments 
to both Heung-Ah’s and Dong-Ah’s home market prices for 
costs relating to product liability insurance. Further ae 
reveals that these costs are general in nature and not directly 
related to specific sales. Therefore, we have not made the a 
justments for the final determination. 


49 Fed. Reg. at 26,781.11 


AEE 8) rents in port: 
Examples eae st Sle for which reasonable allowances generally will be made 
esa taal etiaiea Gallinen in credit terms, guarantees, warran warranties, technical assistance, servicing, and 

conemeien by 5 cuner Sop purchaser's advertising or other ee — allowances also gener- 


ally will be made for differences in commissions. Allowances generally will not be made for Sitierteons in 
% and selling costs of a seller, unless woh nals ans alienate ata ale of the mer- 
chandise by a purc! 


11 Commerce did ref refuse to make a circumstances of sale adjustment requested by Heung-Ah for its sales pro- 
motional expenses incurred in Korea. Commerce concluded there was not “sufficient information relating these 
expenses to sales of the products under investigation.” 49 Fed. Reg. at 26,781. 





US. COURT OF INTERNATIONAL TRADE 25 


Congress has given Commerce broad discretion to determine 
whether a factor or condition of sale warrants an adjustment in 
foreign market value for circumstances of sale. In Brother Indus- 
tries Ltd. v. United States, 3 CIT 125, 540 F. Supp. 1341 (1982), this 
Court held that 


it must be stressed that the statute requires only that a 
causal link be established to the satisfaction of the administer- 
ing authority. * Manifestly, then, since the statute sets 
forth no definitive criterion, gress intended to rely upon 
the expertise and judgment of the administering authority to 
determine the criterion which will establish the existence of 
the necessary causal link between the difference in prices and 
differences in circumstances of sale. 


3 CIT at 130, 540 F. Supp. at 1349 (emphasis in original). See Smith- 
Corona Group v. United States, 713 F.2d 1568, 1580 (Fed. Cir. 1983). 

Commerce found that Heung-Ah’s product liability costs covered 
all products sold by that firm world wide, and did not relate just to 
specific sales of inner tubes in the United States. Commerce’s deci- 
sion not to make a circumstance of sale adjustment for the cost of 
product liability insurance is reasonable and in accordance with 
law. 


2. Level of Trade Adjustment for Sales to Original Equipment 
ufacturers 


19 C.F.R. § 353.19 (1984) requires Commerce to disregard home 
market sales to different levels of trade than United States sales or 
make “appropriate adjustments * * * for differences affecting price 
comparability.” 12 Such adjustments may be required where pur- 
chasers perform different functions in the distribution network 
which result in different costs.'* A level of trade adjustment is ap- 
propriate where, for example, sales are made in one market to 
wholesalers who do their own warehousing, invoicing and market- 
ing and in the other market to retailers who do not. 

Plaintiffs claim that Commerce erred in failing to adjust Heung- 
Ah’s foreign market value for home market sales to two “original 
equipment manufacturers” that resell the tubes with automobiles. 
Plaintiffs allege that sales to original equipment manufacturers in 
Korea are sales at a different level of trade, and that the unloading 
charge absorbed by Heung-Ah in such sales should be added to the 
sale price as a difference in the circumstances of sale under 19 
U.S.C. § 1677b(aX(4\(B) (1982). 4 


1219 C.F.R. § 353.19 provides: 
The comparison of the United States price with a price in the market of the country of ex- 
coun’ 


portation (or, as the case may be, the price to or in thi markets) generally will be made at the 
same commercial level of trade. However, if it is found that the sales of merchandise to the United States - 
in the applicable foreign market to the same commercial level of trade are insufficient in number to 
an adequate comparison, the com n will be made to the nearest comparable commercial level ak 
and appropriate adjustments will be made for differences affecting price comparability. 

"See e.g. Portland Hydraulic Cement from Australia, 48 Fed. Reg. 41,056, 41,058-58 (1983). 

1 Heung-Ah asserts, without record citation, that the unloading expenses for these two customers was a price 

concession of only 2.33 to 4.67 won (less than one cent) per tube. Brief of Intervenor Heung-Ah at 18, n.8. 
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In the Federal Register notice announcing its determination, 
Commerce stated that: 


We have examined Heung-Ah’s home market sales and have 
found (1) no correlation between price and class of customer, 
(2) no evidence indicating that pricing differentials are due to 
differences in selling costs at different levels of trade, and (3) 
no significant differences in quantities sold between “OEM’s” 
[sic] [original equipment manufacturers] in the home market 
and “wholesalers” in the U.S. market. Our verification indi- 
cates that Heung-Ah’s prices to each of its home market cus- 
tomers were established through negotiation with the custom- 
er. Rebates and the payment of unloading charges are not pro- 
vided to every OEM customer, but only to the one that hap- 
pens to be Heung-Ah’s largest customer. Petitioners argument 
is inconsistent. While they would have us exclude sales to 
OEM customers, they do not argue that we should exclude 
sales to Heung-Ah’s other customers that are not called whole- 
salers. Therefore, we have determined that a level of trade ad- 
justment is not warranted, and we have based the weighted-av- 
erage home market prices on sales to all classes of customers, 
including OEM’s. 

49 Fed. Reg. at 26,781-82. 

Both the quantities of inner tubes sold to original equipment 
manufacturers and the prices charged such customers were consid- 
ered by Commerce in its investigation. Cf. Silver Reed America, 
Inc. v. United States, 7 CIT ——, ——, 581 F. Supp. 1290, 1295-96 
(1984), rev'd on other grounds sub nom. Consumer Products Div., 
SCM Corp. v. Silver Reed America, Inc. 753 F. 2d 1033 (Fed. Cir. 
1985) (level of trade issue remanded since Commerce compared 
only quantities sold, not prices). Plaintiffs do not dispute Com- 
merce’s factual findings, but argue that Commerce erred in not 
finding that the facts warranted a level of trade adjustment. *® 

As noted previously, 19 U.S.C. § 1677b(a\(4\(B) grants Commerce 
broad discretion in determining whether a circumstances of sale 
warrants an adjustment in foreign market value. Brother Indus- 
tries, Ltd. v. United States, 3 CIT 125, 540 F. Supp. 1341 (1982). 

The Court holds that Commerce’s finding that Heung-Ah’s sales 
to original equipment manufacturers were not at a sufficiently dif- 
ferent level of trade to require that the unloading charge absorbed 
by Heung-Ah in such sales should be added to the sale price as a 
circumstance of sale adjustment is reasonable and in accordance 
with law. 


'SCommerce has previously said that a negotiated price concession to some purchasers does not establish that 
those purchasers occupy a different level of trade under § 353.19. See Steel Wire Rope From the Republic of 
Korea, 48 Fed. Reg. 41,615, 41617 (1983). 
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IV. THe ApEQquacy or COMMERCE’S INVESTIGATION 


A. Intervenors’ Home Market Sales Prices 


Plaintiffs argue that Commerce’s findings of home market prices 
are not supported by substantial evidence because Commerce insuf- 
ficiently investigated home market prices in view of information 
submitted by plaintiffs that intervenors understated those prices. 
Plaintiffs submitted alleged price lists of Heung-Ah and two price 
surveys indicating lower home market prices than those claimed by 
intervenors and found by Commerce.'® 

In its final determination, Commerce stated that no further in- 
vestigation of the intervenors’ Korean sales prices was warranted 
because (1) Commerce verified the prices claimed by intervenors 
and was satisfied that they were accurate; (2) Commerce did not 
find “any evidence of concealment” by the intervenors; and (3) peti- 
tioners did not submit “any documentation (e.g., sales invoices, cus- 
tomer receipts, payment records, etc.) to support their allegations 
that the claimed prices were inaccurate. 49 Fed. Reg. at 26,783. 

Three Commerce investigators visited the premises of both inter- 
venors in Korea in January, 1984, to verify intervenors’ responses 
to Commerce’s sales price questionnaires. For Dong-Ah, Commerce 
investigators examined internal sales documents, customer slips, 
journal entries and records of payment for randomly selected sales. 
For Heung-Ah, Commerce investigators examined, also at random, 
ledgers, invoices, contracts, and letters of credit. From these docu- 
ments, Commerce verified inland freight expenses, sales commis- 
sions, warranty expenses, packing costs, difference in payment 
terms, customs duty drawback, direct selling price adjustments, 
promotional expenses, and product liability insurance for both in- 
tervenors. Commerce investigators found no discrepancies between 
intervenors’ questionnaire responses and the verified home market 
prices. 

In March, 1984, a fourth Commerce investigator met in Korea 
with a representative of an accounting firm that assisted in plain- 
tiffs’ first study of home market prices. The investigator was told 
that: the study of the Korean inner tube industry was conducted “a 
couple of years” prior to 1984;!7 the primary source of information 
consisted of interviews with customers, retailers, or wholesalers, 
sometimes by researchers posed as college students to encourage 
corporate officials (a company comptroller, for example) to be more 
frank; the only documentation obtained was a “price list” covering 
a period ending in 1982; the information obtained had been incon- 


16 Plaintiffs’ first study, submitted with their petition, alleged prices considerably lower than the prices re- 
ported by intervenors in their responses to Commerce's questionnaires. Plaintiffs gave Commerce a Korean price 
list for Heung-Ah tubes that showed higher prices than Heung-Ah reported to Commerce. 

Plaintiffs’ second study of intervenors’ home market prices, which also alleged lower prices than those report- 
ed by intervenors, was submitted to Commerce in May, 1984, less than two months prior to the final determina- 
tion. 

17 Commerce investigated sales for the period February 1, 1983 to July 31, 1983. 
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sistent; those interviewed were not knowledgeable and sometimes 
mistaken about the merchandise; and the estimated break-even 
prices on sales of the Korean producers were performed by extrapo- 
lation based on the public financial statements of each producer, 
data obtained through interviews, and “guess work.” !® 

The investigator also interviewed a representative of the Korea 
Price Association (Association) to probe allegations in plaintiffs’ 
first study regarding the Association’s findings of home market 
prices. The Association official stated that his organization’s infor- 
mation represented prices from distributors to retailers, and from 
retailers to consumers, and that the Association did not collect 
data concerning manufacturers’ prices. Since manufacturers’ prices 
were at issue in the investigation, the prices found by the Associa- 
tion were irrelevant.'® 

Based upon these interviews, Commerce decided not to investi- 
gate further the information contained in plaintiffs’ first price 
study. 

Plaintiffs submitted to Commerce a second set of home market 
price allegations less than two months before the final determina- 
tion.2° Commerce had investigated and satisfied itself that there 
was no basis for home market prices claimed in plaintiffs’ first 
study and had completed its verification of intervenors’ prices 
using standard verification techniques. It was not unreasonable for 
Commerce to decline to undertake another on-site verification after 
receiving plaintiffs’ further allegations.?! 

The Court finds that there is substantial evidence in the record 
as a whole to support Commerce’s determination of the prices 
charged by intervenors in the home market. 


B. Weights of Exported Tubes 


Finally, plaintiffs allege that Commerce improperly determined 
and insufficiently verified the weights of intervenors’ tubes export- 


18 Plaintiffs argue that the investigator's memoranda did not provide an accurate summary of the statements 
made to him by the Korean accountant and ask the Court to consider two telexes not in the record. On March 
29, 1985, the Court issued a memorandum opinion and order denying plaintiffs’ motion to compel Commerce to 
include these documents. The Court held that the documents were not “presented to or obtained by” Commerce 
in accordance with its regulations, and thus were not part of the “record” as defined by 28 U.S.C. § 2635(bX1XA) 
and 19 U.S.C. § 1516a(bX2Xi) (1982). 

Plaintiffs say the Court may consider the telexes in order to clarify any ambiguity in the record. See Bunker 
Hill Co. v. EPA, 572 F.2d 1286, 1292 (9th Cir. 1977). Plaintiffs claim that the two telexes suggest that the investi- 
gator experienced difficulty in understanding the Korean accountant’s explanation as to how, when, and from 
whom the Heung-Ah price list had been obtained, as well as what the price list signified. 

Assuming, arguendo, that the Court could consider the telexes, the Court does not find that they change the 
result. There is substantial evidence on the record as a whole that Commerce verified intervenors’ home market 


Prices. 

19 Plaintiffs claim that the record shows that Association reports wholesale prices as well as retail prices. 
Again, even if the investigator erred in reporting this conclusion, the on-site verification provides substantial 
evidence for Commerce's determination of intervenor’s home market prices. 

20 This submission, which consists of tables of prices said to have been obtained by Korean researchers, was 
not accompanied by invoices or other documentation, nor does it record dates of purchase, quantities purchased, 
. or other information relating to individual transactions. 

21 The Court notes that 19 U.S.C. § 1677e(b) permits Commerce to use the best information available if a party 
does not produce information in a “timely manner.” 
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ed to the United States.2? They say that the weights of exported 
tubes indicated by shipping documents and price lists included with 
intervenors’ questionnaire responses are significantly higher than 
the weights reported to Commerce. Plaintiffs also contend that 
nothing in the record indicates that Commerce verified the weights 
of Dong-Ah’s tubes. 

With respect to their first contention, plaintiffs say that the 
packing documents and price lists are particularly credible since 
they predate the antidumping investigation and were circulated in 
the normal course of business. Plaintiffs say that a price list for 
Dong-Ah export tubes, which includes a declared federal excise 
tax,?% is especially probative because the cost of importing Dong- 
Ah tubes into the United States would be increased if the tube 
weights were overstated. Plaintiffs argue that the price list is anal- 
ogous to a statement against interest under Fed. R. Evid. 
804(b\(3).24 

In its final determination notice, Commerce state that: (1) inter- 
venors deny that the price lists are authentic; (2) the price lists 
may have indicated the weight of the tubes with valves, while in- 
tervenors reported the weight of the tubes without valves; (3) feder- 
al excise tax information on the Dong-Ah price list may have been 
calculated on the basis of average weights as opposed to actual 
weights; 25 and (4) random weighing of intervenors’ tubes was con- 
ducted at verification, and “(njo significant discrepancies were 
found.” 49 Fed. Reg. at 26,783. 

In determining the weights of the exported tubes, Commerce re- 
jected information contained in shipping documents and price lists, 
preferring to weigh sample tubes. It is within the discretion of 
Commerce to determine how to verify the weights, and due defer- 
ence will be given to the expertise of the agency. See Zenith Corp. 
v. United States, 9 CIT ——, ——, 606 F. Supp. 695, 698 (1985), ap- 
peals docketed, No. 85-2246 (Fed. Cir. April 10, 1985), No. 85-2286 
(Fed. Cir. April 26, 1985) (“Substantial evidence does not have to be 
perfect evidence. [Commerce] is even empowered to utilize informa- 
tion which might be less than satisfactory in normal situations’). 


22 The weight of the exported tubes is important because foreign market value adjustment for differences is 
the home market and export tubes other than valve differences in largely determined by the weight of the tubes 
which are being compared. The cost of manufacture for the exported tube will exceed the cost of manufacture of 
the home market comparison tube, and the foreign market value of the home market tube will be adjusted 
upward, to the extent that the exported tube weighs more—has more rubber material—than the home market 
comparison tube. See 19 C.F.R. § 353.16 (adjustment amount primarily determined by difference in cost of pro- 
ducing physical differences in merchandise); Part III.C. supra. 

23 This tax is based on the weight of the merchandise. See 26 U.S.C. § 4071(aX3) (1982), amended by 26 U.S.C.A. 
§ 4071(a) (West Supp. 1985). 

24 Plaintiffs say that it was against the pecuniary interest of the price list’s author (the “declarant”) to circu- 
late a list of substantially higher taxes payable by purchasers than were actually required by the tube weights; 
that such a statement against interest is admissible as evidence of the truth of the statement; and that there is 
no requirement that the declarant be the party, or the agent of the party, against which the statement is sub- 
mitted. 

25 Dong-Ah informed Commerce that the weights reported for purposes of the federal excise tax include valve 
weights pursuant to 26 C.F.R. § 48.4071-2(aX2) (1984). Internal Revenue Service regulations also permit reporting 
of inner tube weights on the basis of an average weight for each size. 26 C.F.R. § 48.4071-2(b) (1984). 





30 cusTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 47, NOVEMBER 20, 1985 


However, while the verification report for Heung-Ah indicates 
that sample tubes of eight sizes were weighed at Heung-Ah’s facto- 
ry, the verification report for Dong-Ah does not mention a weigh- 
ing of Dong-Ah’s tubes, nor any other verification of the weight 
data reported to Commerce by Dong-Ah. Congress requires Com- 
merce to “verify all information relied upon in making a final de- 
termination in an investigation” and to “report the method and 
procedures used to verify such information.” 19 U.S.C. § 1677e(a) 
(1982). 

It is not clear whether weight information was omitted from the 
Dong-Ah verification report by inadvertence, or whether the inves- 
tigators did not weigh Dong-Ah’s tubes. In any event, the finding in 
the notice of the final determination regarding the accuracy of the 
tube weights reported by Dong-Ah is unsupported by the Dong-Ah 
verification report. 

Defendant argues that the record contains evidence that Dong- 
Ah’s tube weights were verified on the basis of a letter written to 
Commerce by an attorney for Dong-Ah.?® The letter, which is part 
of the record, states: “At the verification in Pusan, Commerce in- 
vestigators selected tube sizes at random and weighed the tubes in 
order to verify the reported weight. * * * By actually weighing the 
tubes, the investigators determined the accuracy of the weights re- 
ported by Dong-Ah * * *.” 

This statement, made by an attorney for an interested party 
after the conclusion of the verification proceedings, possesses none 
of the indicia of reliability commonly considered in determini 
probative value. Cf. Richardson v. Perales, 402 U.S. 389, 402-06 
(1971); Calhoun v. Bailar, 626 F.2d 145, 148-49 (9th Cir. 1980); 
James C. Goff Co. v. United States, 58 CCPA 147, 149, 441 F.2d 671, 
763 (1971). That Commerce investigators could have included in 
their verification report a description of actual weighing of the 
Don-Ah tubes, if such a weighing took place, as they did in Heung- 
Ah verification report, further detracts from the substantiality of 
the letter as evidence of a finding that the Dong-Ah weights were 
verified. 

The Court holds that the letter is not substantial evidence that 
Commerce verified Dong-Ah’s reported tube weights and that there 
is not substantial evidence on the record that Dong-Ah’s tube 
weights were verified as required by 19 U.S.C. § 1677e.27 “The fail- 
ure of [defendant] to provide the court with the basis of its determi- 
nation precludes the court from fulfilling its statutory obligation 
on review.” Industrial Fasteners Group, American Importers Ass’n 


26 The Commerce verification report for Dong-Ah lists the peeey as “present at the verification.” The 
report states that the verification took place over a five day period. 
27 In a table of exhibits to the Dong-Ah verification report, exhibit 13 i is described as: 

Product liability insurance agreement. Random sample of various tube size weights tak en during verifica- 
= as compared to those furnished in the response. . some sample tube weights, the tolerance is within 
Dey or minus 10% of the weight. 

Exhibit 13 contains several pages of tables with handwritten weight notations. The parties have offered no inter- 
pretation of these materials, and the Court draws no conclusion as to how they may relate to Commerce’s verifi- 
cation. 
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v. United States, 2 CIT 181, 190, 525 F. Supp. 885, 893 (1981), appeal 
after remand, 3 CIT 58, 542 F. Supp. 1019 (1982), aff'd, 710 F.2d 
1576 (Fed. Cir. 1983). 

Accordingly, the action must be remanded. If Commerce investi- 
gators weighed Dong-Ah’s export tubes during the on-site verifica- 
tion, Commerce is directed to supplement the record with a report 
of that verification and its findings and any redetermination of 
Dong-Ah’s weighted-average dumping margin within thirty days 
from the date of this opinon. If Commerce investigators did not 
weigh the tubes, Commerce is directed to determine and verify the 
weights of Dong-Ah’s export tubes and report its findings and any 
redetermination of Dong-Ah’s weighted-average dumping margin 
within sixty days from the date of this opinion. 


V. CoNCLUSION 


Except with respect to verification of the weights of Dong-Ah’s 
tubes, the Court finds Commerce’s determination supported by sub- 
stantial evidence and otherwise in accordance with law. Plaintiffs’ 
motion for judgment on the agency record is granted in part and 
denied in part, and the case is remanded for further action consist- 
ent with this opinion. 

So ordered. 


(Slip Op. 85-111) 


EAC ENGINEERING, DIVISION OF THE East Asiatic Co., INC., 
PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 82-1-00096 
Before Re, Chief Judge. 


Spark Detectors 


Plaintiff challenges the classification of imported spark detectors 
as “optical instruments” under item 712.05, TSUS. 

Held: Plaintiff satisfied its burden of establishing that the gov- 
ernment’s classification was wrong. Plaintiff failed, however, to es- 
tablish the proper classification as a matter of law. Action remand- 
ed to Customs for reclassification of the imported merchandise. 


[Plaintiff's motion for summary judgment granted in part and denied in part; de- 
fendant’s cross-motion for summary judgment denied; action remanded.] 


(Decided October 24, 1985) 
Metzger, Shadyac & Schwartz (Carl Schwartz and Wesley K. Caine), for the plain- 
tiff. 


Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(Jerry P. Wiskin), for the defendant. 
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Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise imported from the Federal Republic of Germany, and de- 
scribed on the customs invoices as “spark detection systems.” 

The parties are before the court on cross-motions for summary 
judgment. The merchandise was classified by the Customs Service 
as “optical instruments” under item 712.05 of the Tariff Schedules 
of the United States (TSUS). Consequently, the merchandise was 
assessed with duty of 25 per centum ad valorem. 

Plaintiff protests this classification and contends that the mer- 
chandise is properly classifiable under item 712.15, TSUS, as “In- 
struments and apparatus for measuring or detecting alpha, beta, X- 
ray, gamma, cosmic or similar radiations, and parts thereof,” with 
a duty rate of 6.7 pr centum ad valorem in 1980 and 7 per centum 
ad valorem in 1979. Alternatively, plaintiff contends that the mer- 
chandise is classifiable under either item 712.49, TSUS, a “basket” 
provision for electrical measuring and cehcking instruments, or 
under items 688.40 or 688.45, TSUS, depending upon the year of 
importation, as electrical articles not specially provided for. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 


Classified Under: 
Schedule 7, Part 2: 


Part 2 headnotes: 
* * * * * o* * 

3. The term “optical instruments’, as used in this part, embraces 
only instruments which incorporate one or more optical elements, 
but does not include any instrument in which the incorporated op- 
tical element or elements are solely for viewing a scale or for some 
other subsidiary purpose. 

* * * * * * * 
Electrical measuring, checking, analyzing, or automatically control- 
ling instruments and apparatus, and parts thereof: 


712.05 Optical instruments or appara- 25% ad val. [1979]. 
tus, and parts thereof 
[23.1% ad val. in 
1980]. 


Claimed Under: 
Schedule 7, Part 2, Subpart D: 
Electrical measuring, checking, analyzing, or automatically control- 


ling instruments and apparatus, and parts thereof: 
* * * * * * * 


Other: 
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* * * * * * 


Instruments and apparatus for 7% ad val. [1979]. 
measuring or detecting alpha, 
beta, gamma, X-ray, cosmic 
or similar radiations, and 
parts thereof 


[6.7% ad val. in 
1980}. 


Alternative classifications claimed by plantiff: 
Schedule 7, Part 2, Subpart D: 


712.49 10% ad val. 
[1979]. 
[9.4% ad val. in 
1980]. 


Schedule 6, Part 5: 
Electrical articles, and electrical parts of articles, not specially pro- 
vided for: 


* * * 


688.45 4.9% ad val. 
[1980]. 


The Court may grant a motion for summary judgment under 
Rule 56 of the Rules of this Court only if there is no genuine issue 
as to any material fact, and the moving party is entitled to judg- 
ment as a matter of law. See B & E Sales Co. v. United States, 9 
CIT— —, Slip Op. 85-22, at 5 (Feb. 28, 1985); C.J. Tower & Sons of 
Buffalo, Inc. v. United States, 68 Cust. Ct. 17, 22, C.D. 4327, 336 F. 
Supp. 1395, 1399 (1972), aff'd, 61 CCPA 90, C.A.D. 1129, 499 F.2d 
1277 (1974). 

The question presented, therefore, is whether, within the mean- 
ing of the competing tariff provisions, the imported merchandise is 
dutiable as “optical instruments or apparatus” as classified by Cus- 
toms, or, as “instruments and apparatus for measuring or detecting 
alpha, beta, gamma, X-ray, cosmic or similar radiations,” as 
claimed by plaintiff. In order to decide this question, the court 
“must consider whether the government’s classification is correct, 
both independently and in comparison with the importer’s alterna- 
tive.” Jarvis Clark Co. v. United States, 733 F.2d 873, 878, reh’g 
denied, 739 F.2d 628 (Fed. Cir. 1984). 

After a careful examination of the merchandise, relevant case 
law, the pleadings, and supporting papers, it is the determination 
of the Court that the plaintiff has satisfied its burden of establish- 
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ing that the government’s classification was wrong. See 28 U.S.C. 
§ 2639 (1982); Jarvis Clark Co., supra, 733 F.2d at 878. It is the de- 
termination of the Court, however, that plaintiff has not estab- 
lished the correct classification. The record before the Court shows 
that material issues of fact exist as to which of the plaintiff's pro- 
posed alternatives is correct. Hence, the Court exercises its discre- 
tionary power of remand, and orders that the action be remanded 
so that Customs may determine the proper classification of the im- 
ported merchandise. See 28 U.S.C. § 2643(b) (1982); Jarvis Clark, 
supra, 733 F.2d at 878. 

The imported merchandise is used in plaintiff's Flamex Spark 
Detection and Extinguishing System (Flamex System). This indus- 
trial safety system is designed to prevent fires in industrial plants 
equipped with pneumatic dust-removing and material-transport 
systems in which combustible material, such as dust produced by 
woodworking or textile plants, is air-conveyed through ducts or 
pipes. 

The Flamex System is comprised of a spark detection device, a 
control console, and an extinguishing mechanism. The spark detec- 
tion device contains a photoelectric cell which is sensitive to 
sudden surges of infrared radiation emitted by passing sparks. 
When a spark passes the detector, the device emits an electrical 
impulse which is transmitted to the control console of the Flamex 
System. The console sounds an audible alarm and activates the ex- 
tinguishing mechanism. The spark is doused by the extinguishing 
mechanism, which sprays a nebulized cloud of water into the duct 
or pipe being monitored for sparks. 

Two kinds of detectors are used in the Flamex System: the glass- 
disk-type spark detector and the fibre-optic-type spark detector. 
Both types of detectors are claimed by plaintiff to be erroneously 
classified. The glass-disk-type spark detector is designed to be in- 
stalled directly into the duct or pipe to be monitored for sparks, 
and is used in normal temperature situations. The fibre-optic-type 
spark detector, constructed with dual fibre-optic probes, is used in 
high temperature situations, and allows the photoelectric cell of 
the detector to be situated at a distance from a hot duct or pipe. 

The glass-disk-type spark detector has three basic components or 
groupings of parts. The first component is a flat, darkly colored 
disk of glass, approximately 3 millimeters thick and 15 millimeters 
in diameter, which is encircled by a metal ring. The glass disk 
shields the photoelectric cell from extraneous visible light, but does 
not block infrared radiation. The glass disk is inserted into the 
duct or pipe being monitored for sparks, and allows infrared radi- 
ation to reach the photoelectric cell while filtering out extraneous 
light and protecting the cell and interior of the detector from dust 
accumulation. 

The second component consists of a photoelectric cell and associ- 
ated electrical circuitry. The photoelectric cell, a silicon semicon- 
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ductor, emits an electrical impulse when exposed to a sudden surge 
of infrared radiation. The associated electrical circuitry amplifies 
the electrical impulse and transmits it to the control console of the 
Flamex System. The final component is the metal housing that en- 
cases the detector. 

The fibre-optic-type detector also has three basic components. 
The fibre-optic-type does not have a glass disk assembly, but, in- 
stead, has an assembly of dual-fibre optic probes. One end of the 
fibre optic is installed directly into the duct or pipe being moni- 
tored for sparks, and the other end is inserted into the metal hous- 
ing of the detector. The fibre optic probes transmit electromagnetic 
radiation emitted by passing sparks from the duct to the photoelec- 
tric cell inside the detector. The fibre-optic-type detectors are used 
in high temperature situations because the photoelectric cell and 
associated circuitry are sensitive to heat, and must be located at a 
distance from the hot duct or pipe. 

In attacking the Customs Service’s classification of the spark de- 
tectors, it is plaintiffs principal contention that, because the im- 
ported detectors do not aid or enhance human vision or create 
images or pictures for inspection, they are not “optical instru- 
ments” within the contemplation of the tariff schedules. Plaintiff 
also contends that any “optical elements” contained in the import- 
ed spark detectors are used for a subsidiary purpose. The govern- 
ment admits that the articles do not “aid or enhance human vision 
or create for inspection any type of picture or image,” but argues 
that this function is not a necessary element of an “optical instru- 
ment.” 

To determine whether the imported articles are properly classifi- 
able as “optical instruments,” as provided in item 712.05, TSUS, it 
is “necessary to ascertain the common meaning of the tariff term 
and compare it with the merchandise in issue.” E. Green & Son, 
Inc. v. United States, 59 CCPA 31, 34 C.A.D. 1032, 450 F.2d 1396, 
1398 (1971). It is well established that tariff schedules are written 
in the language of commerce, and the terms are to be construed in 
accordance with their common or commercial meanings. See 
Nippon Kogaku (USA), Inc. v. United States, 69 CCPA 89, 92, 673 
F.2d 380, 382 (1982). Likewise, it is clear that the “common mean- 
ing of a tariff term is not a question of fact, but a question of law.” 
Schott Optical Glass, Inc. v. United States, 67 CCPA 32, 34, C.A.D. 
1239, 612 F.2d 1283, 1285 (1979). 

The headnotes to Part 2 of Schedule 7, TSUS, state that: 


The term “optical instruments”, * * * embraces only instru- 
ments which incorporate one or more optical elements, but 
does not include any instrument in which the incorporated op- 
tical element or elements are solely for viewing a scale or for 
some subsidiary purpose. 


Schedule 7, Part 2, headnote 3, TSUS. The Tariff Classification 
Study explains that “Headnote 3 includes a definition of the term 
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‘optical instruments.’ * * * It is believed that this definition sub- 
stantially conforms with existing customs practice.” Tariff Classifi- 
cation Study, Schedule 7, at 140 (1960). 

In Engis Equipment Co. v. United States, 62 Cust. Ct. 29, C.D. 
3670, 294 F. Supp. 964 (1969), the United States Customs Court 
“summarized” existing Customs practice and detailed the charac- 
teristics necessary “to qualify a device as an optical measuring in- 
strument for tariff purposes.” In Engis the imported merchhandise 
consisted of autocollimators, used to determine the flatness of a 
surface. The imported articles were classified as optical measuring 
instruments. Plaintiff protested, arguing that the autocollimators 
were properly classifiable as scientific or laboratory instruments. 
The court held that the imported articles possessed all the required 
characteristics of optical measuring instruments. The United 
States Customs Court discussed the characteristics of an optical in- 
strument for Customs duty purposes: 


First, the device must function in such a manner that ee 

—— of its optical features is dominant or primary, 
compared. to the role of its other components. Second, the de- 
vice's optical elements must be essential to its operation; that 
is, to be considered an optical measuring instrument, the 
device cannot be operated in its intended manner without the 
optical components. Third, optical instruments must, in per- 
forming their intended function of measurement, act upon, 
deal with, or route rays of light. * * * Finally, ‘the optical 
system of the instrument must aid human vision or create for 

inspection a picture or image of some object. 

62 Cust. Ct. at 32, 294 F. Supp. at 966-67 (citations omitted) (em- 
phasis added). The Engis court relied, in part, on the legislative his- 
tory to the Tariff Act of 1930, which stated: “Optical instruments 
are primarily used to aid or supplement human vision; they also 
include apparatus which depends for its operation on the passage 
of light through prismatic or lenticular optical glass.” Jd., 294 F. 
Supp. at 967 (quoting Summary of Tariff Information 552 (1929)). 

Although the statutory definition governs the classification of an 
article as an “optical instrument” under the tariff schedules, courts 
have recognized that the Engis criteria “provide an appropriate 
compendium of ‘optical instrument’ characteristics.” E.g., United 
States v. Ataka America, Inc., 64 CCPA 60, 65 n.4, C.A.D. 1184, 550 
F.2d 33, 36 n.4 (1977)); Norman G. Jensen, Inc. v. United States, T7 
Cust. Ct. 9, 14 n.4, C.D. 4668 (1976). 

The tariff meaning of the term optical instruments has been 
most recently discussed in United States v. Ataka America, Inc., 64 
CCPA 60, C.A.D. 1184, 550 F.2d 33 (1977). In Ataka America, the 
imported merchandise consisted of gastrointestinal fiberscopes ‘“de- 
signed to be inserted through the mouth and throat of [an individ- 
ual] for the purpose of [visually] examining the esophagus, stom- 
ach, and gastrointestinal areas of the body.” In addition, the fibers- 
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copes possessed “biopsy, cytology, suction, and photographic capa- 
bilities ” The imported fiberscopes were classified as “other” optical 
instruments. Plaintiff claimed that the fiberscopes should be classi- 
fied as “other” electro-medical apparatus. The United States Court 
of Customs and Patent Appeals held that the fiberscopes fit the 
statutory definition of optical instruments contained in headnote 3 
to schedule 7, part 2, of the TSUS, and concluded that: 


the term “optical instrument(s)” encompasses devices which 
act upon or interact with light, which permit or enhance 
human vision through the use of one or more optical elements, 
and, in light of headnote 3, which utilize the optical properties 

of the device in something beyond a “subsidiary” capacity. 
Id. at 66, 550 F.2d at 37 (footnote omitted); see also Corning Glass 
Works v. United States, 82 Cust. Ct. 249, 254-55, C.D. 4807 (1979)). 

Judicial authority teaches that the statute requires that the “op- 
tical element” of an optical instrument must aid or enhance 
human vision. E.g., United States v. Ataka America, Inc., supra, 64 
CCPA at 66, 550 F.2d at 37; see also United States v. Bliss, 6 Ct. 
Cust. Appls. 433, 440, T.D. 35980 (1915). In this case, the imported 
spark detectors are designed to respond to infrared radiation; they 
do not “enhance human vision through the use of one or more opti- 
cal elements.” Furthermore, any optical element of the instrument 
is subsidiary to its primary function of detecting sparks. Thus, it is 
the determination of the Court that the imported spark detectors 
are not “optical instruments” within the tariff meaning of the 
term. 

The government does not cite any case in which merchandise 
classified as optical instruments did not aid or enhance human 
vision. Instead, in support of its contentions, the government ad- 
vances a theory which utilizes, by way of analogy, judicial discus- 
sion of the tariff items governing “optical glass.” In essence, the 
government, citing Schott Optical Glass, Inc. v. United States, 82 
Cust. Ct. 11, C.D. 4783, 468 F. Supp. 1318, aff'd, 67 CCPA 32, C.A.D. 
1239, 612 F.2d 1283 (1979), argues that. the optical glass decisions 
have “broadened the understanding of what constitutes optical 
property and an optical effect.” This argument is unpersuasive. 
The decisions which pertain to the customs definition of optical in- 
struments are numerous and clear. In view of the authority which 
deals with optical instruments, the Court finds Schott Optical inap- 
plicable. 

Even if it were to be assumed that the glass filter and fibreprobe 
constitute optical elements, it is nevertheless clear that they are 
subsidiary elements of the spark detectors. The pertinent judicial 
decisions, consistent with the statutory definition, also teach that 
optical features may be subsidiary elements of an imported article. 
Schedule 7, Part 2, headnote 3, TSUS; e.g., United States v. Ataka 
America, Inc., 64 CCPA 60, 66, 550 F.2d 33, 37 (1977); Engis Equip- 
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ment Co. v. United States, 62 Cust. Ct. 29, 33 n.5, 294 F. Supp. 964, 
968 n.5 (1969) (citing cases). 

In Hensel, Brockman & Lorbacher v. United States, 20 Cust. Ct. 
327, Abs. 52364 (1948), an imported instrument was designed to 
measure the amount of ozone in the atmosphere by detecting the 
intensity of ultraviolet light that reached a photoelectric cell in the 
instrument. The imported instrument was classified as “a spec- 
trometer or as an optical measuring or testing instrument.” Jd. 
Plaintiff claimed that the article should have been classified as a 
“scientific instrument.” The United States Customs Court held that 
the instruments were not optical measuring or testing instruments 
because they were “in no way an aid to vision,” and because the 
optical system of the imported merchandise was “a subordinate 
part of the equipment.” Jd. at 328-29. The Hensel court stated that 
“A necessary prerequisite to classifying [an article] as an ‘optical 
instrument’ is that it ‘aids vision.’”’ Jd. The Court recognized that, 
although an instrument “may have an optical system in the form 
of lenses, prisms, and mirrors, and [use] principles established in 
the science of optics,” it is not necessarily an optical instrument. In 
Hensel, the instrument utilized a lens and shutter to focus the ul- 
traviolet light on the photoelectric cell. The Court held that, since 
the “optical system of the imported instrument is used only to seg- 
regate the desired wave lengths and concentrate them electrically 
upon [a] photoelectric cell,” the imported article was properly clas- 
sifiable as a scientific instrument and not an optical instrument. 
Id.; see also Henry Wild Surveying Instrument Supply Co. of Amer- 
ica v. United States, 32 Cust. Ct. 91, 98, C.D. 1586 (1954). 

In this case, the glass disk allows infrared radiation to strike the 
photoelectric cell, and prevents dust from accumulating inside the 
detector. To the extent that the disk prohibits visible light from de- 
ceiving the detector, and allows infrared radiation to pass, it is 
similar to the instrument in Hensel, Bruckman & Lurbacher, supra, 
which was “used only to segregate the wavelengths and concen- 
trate them electrically upon the photoelectric cell.” Indeed, the ex- 
hibits show that the glass disk not only blocks out extraneous visi- 
ble light, but also prevents the accumulation of dust in the detec- 
tor. Moreover, the plaintiff's marketing literature indicates that 
the detector, because of its sensitivity to light, must be located only 
“in dark environments, such as exhaust tubes, covered silos, etc.” 
Thus, since the detector must be located in a dark environment, 
the glass disk prevents accidental triggering of the device by extra- 
neous light. 

In its reply brief, the government submits that since the glass 
disk prevents dust from accumulating in the detector, “logic dic- 
tates that its role is other than subsidiary.” It strains logic and 
reason, however, to consider the disk’s protection of the cell from 
dust accumulation as an optical function. On the facts presented, it 
is the determination of the Court that the glass disks perform a 
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subsidiary function. In addition, it is not contested that the sole 
purpose of the fibre-optic element in the fibre-optic detector is to 
protect the device from excessive heat. The probes merely transmit 
the radiation and any visible light to the photoelectric cell. Accord- 
ingly, the Court holds that neither type of spark detector comports 
with the statutory definition of optical instruments contained in 
headnote 3 to Schedule 7, Part 2, TSUS. 

In all cases, it is fundamental that the Court must interpret stat- 
utes in a manner that will give effect to the legislative purpose. 
Pursuant to the Customs Courts Act of 1980, the legislature has 
mandated that the United States Court of International Trade 
reach the correct classification in every case. Customs Courts Act 
of 1980 § 301, 28 U.S.C. $ 2643(b) (1982); Jarvis Clark Co. v. United 
States, 733 F.2d 873, 878 (Fed. Cir. 1984). Specifically, Congress has 
provided that, if a Customs classification is shown to be wrong, 
“the court may order a retrial or rehearing for all purposes, or 
may order such further administrative or adjudicative procedures 
as the Court considers necessary to enable it to reach the correct 
decision.” 28 U.S.C. § 2643(b). The statute, however, “leaves to the 
court the discretion whether it should remand for further proceed- 
ings, or should reach the correct decision on its own.” Jarvis Clark, 
supra, 733 F.2d at 878. In this case, remand is appropriate because 
plaintiff has established the incorrectness of the classification inde- 
pendency of its proposed alternatives. 

The parties agree that the superior heading to items 712.05 to 
712.51 covers the imported articles. However, summary judgment 
cannot be granted be:ause material facts must be resolved to deter- 
mine which of plaintiff's proposed alternatives is correct. In its 
brief, the government states that, if the imported spark detectors 
are not “optical instruments” or “instruments and apparatus for 
measuring or detecting” radiation, it would concede that the im- 
ported articles are “other” electrical measuring, analyzing, or auto- 
matically controlling instruments and apparatus, under item 
712.49, TSUS. This concession, however, does not dissipate the ex- 
istence of unresolved material facts. 

It is clear that the “ ‘uniform and consistent interpretation and 
application’ of the customs laws is central to customs policy 
Jarvis Clark, supra, 733 F.2d at 876 (quoting H. Rep. No. 1235, 96th 
Cong., 2d Sess. 29, reprinted in 1980 U.S..Code Cong. & Ad. News 
3729, 3741); cf. Texas & Pacific R.R. v. Abilene Cotton Oil Co., 204 
U.S. 426, 439-40 (1907) (judicial function is aided by initial agency 
determinations); New Hampshire Motor Transport Ass’n v. Flynn, 
751 F.2d 43, 51 (1st Cir. 1984). In this case the Court deems the 
power of remand to be the appropriate judicial remedy to effectu- 
ate the legislative will. See Jarvis Clark, supra, 737 F.3d at 876-77. 
Accordingly, this action is remanded to the Customs Service so that 
it may reclassify the imported merchandise in accordance with the 
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appropriate statutory provision of the Tariff Schedules of the 
United States. 

It is the determination of the Court that the imported spark de- 
tectors are not optical instruments for Customs duty purposes, and 
that plaintiff has not established the correct classification. Accord- 
ingly, the Court holds that plaintiff's motion for summary judg- 
ment is granted in part and denied in part. The action is remanded 
to the Customs Service to determine the correct classification of 
the imported merchandise. 


(Slip Op. 85-112) 


DAN STIPE, ET AL., PLAINTIFFS v. U.S. DEPARTMENT OF LABOR, 
DEFENDANT 


Court No. 85-1-00046 


Before DiCar1o, Judge. 


Plaintiffs, on behalf of employees at the Fairhope plant of Republic Steel Corpora- 
tion, challenge the Department of Labor’s denial of certification of eligibility to 
apply for trade adjustment assistance benefits. 

Held: Since the Secretary’s denial of certification is supported by substantial evi- 
dence and in accordance with law, ii is affirmed. 

[Action dismissed. ] 


(Decided October 25, 1985) 


Dan Stipe, Eugene Capuano, and Charles Seemann, pro se. 
Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch (J. Kevin Horgan), for defendant. 


Memorandum Opinion and Order 


DiCar1o, Judge: Plaintiffs, current or former employees at Re- 
public Steel Corporation’s (Republic) Fairhope plant in Canton, 
Ohio, challenge the determination of the Department of Labor, 
Office of Trade Adjustment Assistance (Labor) that workers at that 
plant are ineligible for adjustment assistance under section 223 of 
the Trade Act of 1974 (the Act), 19 U.S.C. § 2273 (1982). 

After reviewing the administrative record and the arguments of 
the parties, the Court holds that Labor’s denial of certification is 
supported by substantial evidence and in accordance with law. 
Labor’s determination is affirmed. 

On April 23, 1984, plaintiffs filed a petition for certification of 
eligibility to apply for trade adjustment assistance benefits on 
behalf of workers at the Fairhope plant. Labor published a notice 
in the Federal Register stating that it had received a petition and 
instituted an investigation. 49 Fed. Reg. 21,577 (1984). 

Labor denied the petition on September 11, 1984, on the ground 
that an increase in imports did not contribute importantly to de- 
creased production at the Fairhope plant and to the workers’ sepa- 
ration from employment, as required by section 222(3) of the Act, 
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19 U.S.C. § 2272(3) (1982), for certification of eligibility to apply for 
trade adjustment assistance. 49 Fed. Reg. 37,677 (1984). 

On October 4, 1984, plaintiffs asked Labor to reconsider its deter- 
mination. On November 8, 1984, the application for reconsideration 
was denied. 49 Fed. Reg. 47,129 (1984). 

Plaintiffs then filed this action pro se, appealing from the nega- 
tive determination. While this action was pending, Labor reopened 
the investigation on its own initiative. With plaintiffs’ consent, 
Labor was permitted to supplement the administrative record. 
Labor affirmed its negative determination on March 14, 1985. 50 
Fed. Reg. 10,875 (1985). 

Plaintiffs have not responded to defendant’s brief or addressed 
the supplemented administrative record. In their petition, letter 
seeking reconsideration of the initial administrative determination, 
and compiaint, plaintiffs make two arguments: (1) that production 
of tunnel liner and sectional plate at the Fairhope plant was ad- 
versely affected by imports, and (2) that the Fairhope plant work- 
ers’ separation was caused by imports of raw steel used by Repub- 
lic’s competitors te make products competitive with those produced 
at the Fairhope plant. 

The question before the Court is whether Labor’s determination 
that imports like or directly competitive with articles produced by 
the Fairhope plant did not contribute importantly to the separation 
of plaintiffs is supported by substantial evidence of the record. Sec- 
tion 284(b) of the Act, 19 U.S.C. § 2395(b) (1982), provides that “(t]he 
findings of fact by the Secretary * * * if supported by substantial 
evidence, shall be conclusive” on the Court. “Substantial evidence 
is more than a mere scintilla. It means such relevant evidence as a 
reasonable mind might accept as adequate to support a conclu- 
sion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). 
The Court must show “substantial deference” to the methods 
chosen by Labor to execute its statutory responsibilities, “only re- 
manding a case if [the method] is so marred that [Labor’s] finding 
is arbitrary or of such a nature that it could not be based on ‘sub- 
stantial evidence.’” United Glass & Ceramic Workers of North 
America v. Marshall, 584 F.2d 398, 405 (D.C. Cir. 1978). 

The record shows that Labor surveyed twenty-three Fairhope 
customers which accounted for 94.9% of the sales decline in tunnel 
liners and 82.4% of the sales decline in sectional plates during 
1983, the year prior to plaintiffs’ separation. Republic’s customers 
reduced their purchases of products produced at the Fairhope plant 
during this period either because they reduced their purchases of 
such articles in absolute terms or because they purchased the arti- 
cles at better prices from other domestic producers. Not one of 
these firms said they imported either of these products during this 
period. 

It is well established that Labor may use representative custom- 
er surveys to determine whether there has been a causal link be- 
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tween imports and worker separations, Jd. at 405-06; Local 167, 
Int’l Molders and Allied Workers’ Union v. Marshall, 643 F.2d 26, 
29-31 (1st Cir. 1981), and that Labor may limit the period of inves- 
tigation to the year of the separations and the immediately preced- 
ing year, United Glass and Ceramic Workers, 584 F.2d at 406-07; 
Katunich v. Donovan, 8 CIT ——, 594 F. Supp. 744, 751-52 (1984). 

The Court holds that Labor’s determination that imports of sec- 
tional plate and tunnel liner did not “contribute importantly” to 
the separation of plaintiffs from their employment is supported by 
substantial evidence and in accordance with law. 

Plaintiffs’ second contention is that their separation was caused 
by imports of raw steel used by Republic’s competitors to make 
products competitive with those produced at the Fairhope plant. 
Fairhope produces its own raw steel, and plaintiffs say Republic 
charges more for Fairhope products than competing domestic firms 
partly because it costs Republic more to produce its own raw steel 
than for competitors to import raw steel. The Court holds that 
Labor’s determination that raw steel imports did not contribute im- 
portantly to plaintiffs’ separation is in accordance with law. 

Section 222(3) of the Act, 19 U.S.C. § 2272(3), requires that im- 
ports must be “of articles like or directly competitive with articles 
produced” by the affected workers to permit certification for eligi- 
bility for trade adjustment assistance. For an end product to be like 
or directly competitive with a component part, the imported article 
“must be found to be ‘interchangeable with or substitutable for’ the 
article under investigation.” Holloway v. Donovan, 7 CIT ——, 585 
F. Supp. 1427 (1984), quoting Machine Printers and Engravers Ass’n 
v. Marshall, 595 F.2d 860, 862 (D.C. Cir. 1979) (per curiam); see 
International Union, United Auto, Aerospace and Agricultural Im- 
plement Workers of America v. Donovan, 8 CIT ——, 592 F. Supp. 
673 (1984). 

Clearly, raw steel is not interchangeable with or substitutable for 
the finished products produced at the Fairhope plant, and in- 
creased imports of raw steel cannot serve as a basis for certifying 
plaintiffs as eligible for trade adjustment assistance. 

The denial of certification to apply for adjustment assistance is 
affirmed. So ordered. 


(Slip Op. 85-113) 


GEORGE CHAPMAN, PLAINTIFF v. Hon. RAYMOND J. DONOVAN, 
DEFENDANT 
Court No. 85-1-00049 
Before DiCar.o, Judge. 


Plaintiff, on behalf of employees at the Redwood City, California plant of Duolite 
International, Inc., challenge the Department of Labor’s (Labor) denial of certifica- 
tion of eligibility to apply for trade adjustment assistance benefits. 
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Held: Labor’s determination that imports did not contribute importantly to the 
employees’ separation is not supported by substantial evidence on the record and is 
remanded. 

[The action is remanded.] 


(Decided October 25, 1985) 


George Chapman pro se. 
Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Sheila N. Ziff), for defendant. 


Memorandum Opinion and Order 


DrCar10, Judge: Plaintiff, formerly a chemical processes operator 
at the Duolite International, Inc. (Duolite) plant at Redwood City, 
California, challenges the determination of the Secretary of Labor 
(Labor) that workers at the plant are ineligible for trade adjust- 
ment assistance under section 223 of the Trade Act of 1974 (the 
Act), 19 U.S.C. § 2273 (1982). 

After reviewing the administrative record and the arguments of 
the parties, the Court holds that Labor’s denial of certification is 
not supported by substantial evidence, and the case is remanded 
for further consideration in accordance with this opinion. 

On September 6, 1984, plaintiff and two co-workers petitioned for 
certification of eligibility to apply for trade adjustment assistance 
benefits on behalf of twenty-one chemical workers (petitioners), ap- 
proximately a quarter of the total workforce at the Redwood City 
plant. Labor published a notice in the Federal Register stating that 
it had received a petition and instituted an investigation. 49 Fed. 
Reg. 39,395 (1984). 

The petition was denied on December 21, 1984, 49 Fed. Reg. 
49,733 (1984). Labor found that the workers were not eligible for as- 
sistance because an increase in imports did not contribute impor- 
tantly to reduced production at the Redwood City plant and to the 
workers’ separation from employment as required for certification 
of eligibility to apply for trade adjustment assistance by section 
222(3) of the Act, 19 U.S.C. § 2272(8) (1982). The notice of Labor’s 
determination stated in pertinent part: 


Petitioners allege that increased imports by Duolite contrib- 
uted importantly to the separation of workers at the Redwood 
City plant. Imports from Duolite’s facility in France increased 
substantially in January through May 1984 compared to the 
same period in 1983. However, production at Redwood City did 
not decline during this period. 

In May 1984 Diamond Shamrock Corporation, Duolite’s 
parent company, completed negotiations with a major interna- 
tional chemical manufacturer for the sale of Duolite’s Redwood 
City plant and the Duolite plant located in France. 


1 The other two requirements, that a significant number of workers have lost employment and that sales or 
production of the firm have decreased absolutely, are not contested by Labor. See section 222(1\2) of the Act, 19 
U.S.C § 2272(12). 
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Subsequent to taking over the Redwood City facility, the new 
firm restructured the production schedule resulting in the sep- 
aration of several workers in June 1984. 

Imports of surface-active agents are negligible. Imports were 
less than two percent in relation to domestic production in 
1982. Although 1983 domestic production figures are not yet 
available, trade and industry sources indicate that imports re- 
mained at less than two percent in relation to domestic produc- 
tion. , 

49 Fed. Reg. 49,733. 

Plaintiff brought this action pro se to challenge the denial. His 
summons and complaint consist of the following holograph at the 
end of a copy of Labor’s determination: 


Sir 
According to your 2% imports in 1982 & % the plant was 
lay off in 1984 Would 4% shut down the plant? Somebody 
gave you the wrong information 
Appeal Requested 

The question before the Court is whether Labor’s determination 
that imports did not contribute importantly to petitioners’ separa- 
tion from employment is supported by substantial evidence on the 
record. The Court concludes that it is not. 

Section 284(b) of the Act, 19 U.S.C. § 2395(b) (1982), provides that 
“{t}he findings of fact by the Secretary * * * if supported by substan- 
tial evidence, shall be conclusive” on the Court. “Substantial evi- 
dence is more than a mere scintilla. It means such relevant evi- 
dence as a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938). See Consolo v. Federal Maritime Commission, 383 U.S. 607, 
620 (1966); Universal Camera Corp. v. NLRB, 340 US. 474, 477 
(1951). There is also the “further requirement that the rulings 
made on the basis of those findings be in accordance with the stat- 
ute and not be arbitrary or capricious, and for this purpose the law 
requires a showing of reasoned analysis.” International Union, 
United Automobile, Aerospace and Agricultural Implement Workers 
of America v. Marshall, 584 F.2d 390, 396 n.26 (D.C. Cir. 1978). 

The Court finds Labor’s determination flawed in two respects. 
First, the record does not indicate the relevance of the negligble 
level of imports of ‘“‘surface-active agents” into the United States in 
1982, on which Labor relied in its determination. According to the 
record, the Redwood City plant produced ion-exchange resins, used 
in water treatment facilities. Workers are entitled to trade adjust- 
ment assistance if “increases of imports of articles like or directly 
competitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof were a substantial cause of such total 
or partial separation, or threat thereof, and of such decline in sales 
or production.” 19 U.S.C. § 2272(3). 29 CFR §90.2 (1985) defines 
“like or directly competitive” as “substantially identical” or “sub- 
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stantially equivalent for commercial purposes.” There is nothing in 
the record which indicates whether “surface active agents” are 
“substantially identical” or “substantially equivalent for commer- 
cial purposes” to ion-exchange resins. 

More fundamentally, by considering only 1982 data on national 
imports of “surface active agents,” Labor ignored the dramatic in- 
crease in ion-exchange resin imports from a Duolite plant in 
France in the first five months of 1984. The record indicates that 
sales of the Duolite products in the United States declined 27% 
from 1982 to 1983, but increased 58.1% in the first five months of 
1984 over the same period in 1983. This increase was entirely at- 
tributable to imports from Duolite’s French plant. These imports 
increased 176.4% in the first five months of 1984 over the similar 
period the previous year. Production at the Redwood City plant 
was about the same in the first five months of 1984 as in the same 
period in 1983, after declining 31.1% from 1982 to 1983. Thus, even 
if national imports of “like or directly competitive” products were 
negligible, the Redwood City workers may be entitled to adjust- 
ment assistance if imports from the French plant “contributed im- 
portantly” to their separation.” 

The determination is also flawed because there is not substantial 
evidence in the record to support a conclusion that the workers 
were separated for a reason other than imports. The only evidence 
in the record explaining the worker’s separations is as follows: 

(1) A statement, possibly a press release, attached to the petition 
states that Duolite’s two plants were sold by Diamond Shamrock 
Corporation, Duolite’s parent company, to Rohm & Haas Company 
in May, 1984. This statement reads in part: 


“Present Rohm and Haas’ plans call for Redwood City to 
manufacture specialty cation, anion and granular resins only. 
This continues the direction taken by Duolite over the last two 
years and will lead to further reduction of staff.” 


(2) A letter from a Duolite official to prospective employers of 
petitioners, also attached to the petition, states in part: 


Very recently Diamond Shamrock sold its worldwide inter- 
ests in the ion exchange business to a firm already well estab- 
lished in this market. As a result of the acquiring company’s 
operation plans for this facility, a number of * * * personnel 
will not be retained. 


2 The Court finds nothing in the legislative history or judicial interpretation of section 223(3) which would 
exclude from coverage workers separated because their own company “imports articles like or directly competi- 
tive” with articles produced domestically. See United Shoe Workers of America v. Bedell, 506 F.2d 174, 179-187 
@.c. Cir., 1974) (discussing “like or directly competitive”). See also 29 C.F.R. § 90.2, which provides, 

“Appropriate | subdivision” means im minced i ina uistacteblichears firm which seeks einthe do- 
mestic articles in question or a distinct part or section of an establishment (whether or not the firm has 
— than one estebishment —_— the articles are —— 


“Increased imports” means that. imports have maiehel either absolutely or sehiciedih and would gener- 
ally mean those increases as have occurred from a representative based period subsequent to a effective 
ness of the most recent trade agreement concessions proclaimed by the President tt beginning in 1 
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(3) One of the petitioners stated to a Labor investigator that 
Rohm & Haas already owned an ion-exchange plant in Haywood, 
California and had no need for the Redwod City plant. According to 
the notes of the investigator, the petitioner said “Diamond wanted 
to get out of the business—Rohm and Haas wanted its french (sic] 
plant & Diamond required the purchase of alli plants in addition to 
the french facility” (emphasis in original). 

(4) A handwritten notation in the record by an unidentified 
Labor investigator states that “We have no indication that [Rohm 
& Haas] will import from the French plant.” 

These statements are not, in the opinion of the Court, sufficient 
for “a reasonable mind [to] accept as adequate”, Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938), in support of the con- 
clusion that imports did not contribute importantly to the workers’ 
separation. Nothing in the record indicates where consumers of the 
products produced at the Redwood City plant turned for ion-ex- 
change resins after that plant reduced production. There is no indi- 
cation that information was solicited from the Rohm & Haas Com- 
pany or that any investigation was conducted with respect to this 
issue beyond the interview with one of the petitioners. 

If the trend existing at the time of the sale of the Duolite plants 
continued, and imports from the French plant continued to in- 
crease to satisfy the demand of consumers who purchased products 
produced at the Redwood City plant, then Labor’s determination 
might not be sustained. “The Secretary’s failure to include the fac- 
tual basis for his final determination leaves the administrative 
record incomplete.” Katunich v. Donovan, 5 CIT 274, 275 (1983). 

Accordingly, the Secretary of Labor’s determination is vacated 
and the action is remanded. The Secretary of Labor is directed to 
prepare and issue a final determination, consistent with the forego- 
ing opinion, within forty-five days from the date of this opinion 
and, through counsel, to provide the Court with a copy of his final 
determination within five days of its issuance. 

So ordered. 


Slip Op. 85-114 


Mast Inpbustrigs, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-9-01243 


Before DiCar1o, Judge. 


Plaintiff contests the denial of its protest challenging the exclusion of merchan- 
dise. Plaintiff challenges the determination of the United States Customs Service 
that the merchandise is classifiable as “shirts” under item 384.4782 of the Tariff 
Schedules of the United States Annotated (TSUSA) and subject to quota under cate- 
gory 341, and contends that the merchandise is classifiable as “other nightwear” 
under item 384.5226, TSUSA and subject to quota under category 351. 





US. COURT OF INTERNATIONAL TRADE 47 


Held: The merchandise is designed, manufactured, marketed and used as night- 
wear and is classifiable under item 384.5226, TSUSA and subject to quota under cat- 


egory 351. 
[Judgment for plaintiff.] 


(Decided October 28, 1985) 
Grunfeld, Desiderio, Lebowitz & Silverman (Michael P. Maxwell, Robert B. Silver- 
man, Steven P. Florsheim) for plaintiff. 
Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Veronica A. Perry), for defendant. 


Memorandum Opinion and Order 


DrCar1o, Judge: Plaintiff challenges the United States Customs 
Service’s (Customs) refusal to permit entry into the United States 
of merchandise invoiced as “Ladies’ 190% cotton woven night 
shirts” from Hong Kong. 

Plaintiff attempted to enter the merchandise at the port of New 
York on August 15, 1985. Customs determined that the merchan- 
dise was within item 383.4709 of the Tarriff Schedules of the 
United States Annotated (TSUSA), as “Other women’s, girls’, or in- 
fants’ wearing apparel, not ornamented: Of cotton: Not knit: Other: 
Blouses, shirts, suits, trousers, slacks, and shorts * * * Other: 
Women’s.” (now item 384.4782, TSUSA). Merchandise from Hong 
Kong within item 384.4782, TSUSA, is subject to quota under cate- 
gory 341.' Plaintiff's export visas for the merchandise were for 
entry under category 351, and Customs excluded the merchandise. 

Plaintiff protested the exclusion on August 16, 1985, claiming 
that the merchandise should have been admitted under item 
383.5026, TSUSA, (now item 384.5226, TSUSA) as “Other women’s 
* * * wearing apparel * * * Other * * * Other nightwear” under 
category 351, or alternatively under item 383.5099, TSUSA, (now 
384.5299, TSUSA) 2, as “Other” under category 359. 

The protest was denied September 13, 1985, and plaintiff brought 
this action the same day, challenging the exclusion of merchandise 
from entry pursuant to 19 U.S.C. § 1514(a\(4) (1982).* On September 
18, 1985 the Court granted plaintiff's motion to expedite defend- 
ant’s answer, discovery, and the trial. Trial was held October 18, 
22, and 23, 1985. 


1 Textile imports are limited by bilateral agreements entered into under the Arrangement Regarding Interna- 
tional Trade in Textiles (commonly called the “Multifiber Arrangement” or “MFA”), December 20, 1973, 25 
US.T. 1001, T.1.A.S. No. 7840. See American Association of Exporters and Importers—Textile and Apparel Group 
v. United States, 751 F.2d 1239 (Fed. Cir. 1985). These agreements usually refer to textile products by reference 
to categories, sometimes called “MFA categories”, created by the Department of Commerce to encompass one or 
more TSUS items. See Correlation: Textile and Apparel Categories with Tariff Schedules of the United States 
Annotated (Cotton, Wool, Manmade Fibers) (Rev. Jan. 1984). 

2 The TSUSA has been amended effective September 1, 1985 and October 22, 1985. The parties agree that the 
change has no effect on legal or factual issues in the case. Further references will be to the current TSUSA. 

Merchandise entering the United States is assessed duty under the five digit Tariff Schedules of the United 
States (TSUS). Seven digit TSUSA numbers, the TSUS number with two digit statistical suffixes or “annota- 
tions” are established “for statistical purposes” by the Committee for the Statistical Annotation of Tariff Sched- 
ules. See 19 U.S.C. § 1484(e) (1982); Derivados Acrilicos v. Regan, 9 CIT——. Slip Op. 85-93 (September 9, 1985). 

3 The only merchandise at issue in this case is that known as “VS 225” (entry no. 518229). Although the pro- 
test contested the exclusion of articles referred to as “VS 226” (entry No. 518230), plaintiff consented to entry of 
judgment in favor of defendant with regard to that merchandise. 
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The question whether the merchandise was properly excluded is 
determined by whether the merchandise should be classified under 
item 384.47, TSUS, as a “shirt” or under 384.52, TSUS, as other 
women’s wearing apparel.‘ Plaintiff argues that the merchandise is 
nightwear, and as such is not classifiable as a “shirt.” Defendant 
contends that the merchandise is not nightwear, but concedes that 
if the merchandise is nightwear, it is not classifiable as a shirt.® 
Having examined all of the exhibits, and having heard all the testi- 
mony and judged the credibility of the witnesses, the Court finds 
that the merchandise was designed, manufactured, marketed and 
used as nightwear. 

Plaintiff, a subsidiary of The Limited, Inc., is a contract manu- 
facturer and importer of women’s wearing apparel. Within plaintiff 
is a division that manufactures and imports merchandise for Victo- 
ria’s Secret stores. The subject merchandise, referred to by plaintiff 
as the “VS 225,” was developed in a collaborative effort by Victo- 
ria’s Secret stores and the plaintiff. The VS 225 was adapted from 
a Belgian-designed women’s nightwear garment, and designed as a 
style of nightwear sold exclusively in Victoria’s Secret stores after 
September, 1985. 

The Hong Kong factories which manufactured the VS 225 were 
instructed by plaintiff to manufacture the VS 225 in their lingerie 
divisions. The VS 225 is made of a 100 percent cotton twill fabric, 
which was selected because it has a weight and softness appropri- 
ate for nightwear. 

The only apparel sold in the eighty-two Victoria’s Secret stores is 
intimate apparel—silks, undergarments, sleepwear and robes. Vic- 
toria’s Secret stores do not sell sportswear or outerwear garments. 

The designers also developed robes which match the VS 225 in 
pattern and color. In all Victoria’s Secret stores, the VS 225 is lo- 
cated in a sleepwear section, on floor racks located approximately 
four feet from wall units where the matching robes are displayed. 

Two signs were displayed in Victoria’s Secret stores to promote 
the VS 225. One of the signs reads “The Great Shirt is Here!” and 
the other “A wonderful oversized shirt as big as you plans.” 

Although the VS 225 was sold as nightwear under the circum- 
stances described, a Customs agent who visited two Victoria’s 
Secret locations was informed upon asking that the VS 225 could 
be worn as a shirt. 

A designer of the VS 225 and plaintiff's accounting executive tes- 
tified that the VS 225 was designed, ordered and promoted as 


* Customs’ classification is presumed correct, and that presumption includes all necessary facts to support that 
decision. 28 U.S.C. § 263%a) (1982); United States v. New York Merchandise, Inc., 58 CCPA 58, C.A.D. 1004, 435 F. 
2d 1315 (1970). 

5 Counsel for the government stated at trial: “If the chief use of or class or kind of articles involved in this 
case were as nightwear, then it should be classified as nightwear.” In response to a question by the Court as to 
what tariff provision such merchandise would be classsified under, counsel stated: 

ae mane uired of Government counsel, where would an article found to be chiefly used as night- 
if it were of a hundred percent cotton and not a pajama-type, and it would be under 
383.5 50, nies the statistical provision "26 [now 384.5226, TSUSA] and Visa comenry 351, as 5 cae nightwear. 
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nightwear and that the garment was intended to be used as 
such. The expert witnesses of both parties, while disagreeing as to 
whether the VS 225 is a nightwear item, agreed that most con- 
sumers purchase and use a garment in the manner in which it is 
marketed.® 

In Novelty Import Co. v. United States, 60 Cust. Ct. 574, 582, C.D. 
3462, 285 F. Supp. 160, 165-66 (1968), the Customs Court stated: 


It has long been held that importers and merchants have 
every incentive for knowing the uses to which their goods are 
or may be put * * *. In a number of recent cases, this court 
has had occasion to point out that executives concerned with 
designing, framing specifications, ordering, importing, selling, 
distributing, and promoting an article have to know its chief 
uses and are competent to testify about them. 


(citations omitted). 

The former Court of Customs and Patent Appeals held that the 
merchandise itself may be strong evidence of use. United States v. 
Bruce Duncan Co., 50 CCPA 43, 46, C.A.D. 817 (1963); see United 
States v. Colibri Lighters (USA) Inc., 47 CCPA 106, 109, C.A.D. 739 
(1960) (citing cases). The Court has examined the merchandise and 
concludes that it is a nightwear garment. 

Having found as a factual matter that the merchandise in issue 
consists of nightwear, the Court agrees with the parties that the 
merchandise cannot be classified under the eo nomine provision for 
“shirts.” 

[Tlariff terms are construed in accordance with their 
common and commercial meaning * * * and it is presumed 
that Congress formed the tariff acts according to the general 
usage and documentation of the trade * * * [T]he common 
meaning of a tariff term is a question of law to be determined 
by the court * * *. In answering the question of a term’s 
common meaning, courts may consult dictionaries, lexicons, 
scientific authorities, and other reliable services of aids 


Toyota Motor Sales, U.S.A., Inc. v. United States, 7 CIT——, 585 F. 
Supp. 649, 651 (1984), aff’d, 753 F.2d 1061 (Fed. Cir. 1985); see 
Nippon Kogaku (USA), Inc. v. United States, 69 CCPA 89, 92, 673 
F.2d 380, 382 (1982). 

Consulting lexicographic sources, the Court finds that the word 
“shirt” is defined in Webster’s Third New International Dictionary 
2098 (1981), as “a garment for the upper part of the body: as a: a 
loose cloth garment usu. having a collar, sleeves, a front opening, 
and a tail long enough to be tucked inside the waistband of trou- 
sers or a skirt * * *.” On the other hand, “nightclothes” is defined 


® The Court heard testimony at trial that a survey of customers who purchased the VS 225 at Victoria’s Secret 
stores was undertaken by plaintiff to ascertain how the garment was in fact used by consumers. 

cancelled when plaintiff discovered that the survey had included garments other than the VS 225, and the pre- 
liminary results were not introduced into evidence. No inferences were drawn by the Court concerning this 
survey. 
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in the same text as “garments to be worn to bed,” id. at 1527; 
“nightgown” is defined as “a garment resembling a dress or shirt 
designed for wear in bed,” id.; and “nightshirt” is defined as “a 
nightgown resembling a shirt,” id. at 1528. See also Fairchild’s Dic- 
tionary of Fashion (1975); The Fashion Dictionary, (Funk & Wag- 
nalls 1973). While nightwear garments may look like shirts, and 
may resemble shirts, the lexicographic sources do not define night- 
wear garments to be shirts. 

The Summaries of Trade and Tariff Information, TC Public. No. 
285 (1968) published by the United States Tariff Commission, may 
be consulted in determining the common meaning of a term, Schott 
Optical Glass, Inc. v. United States, 67 CCPA 32, C.A.D. 1239, 612 
F.2d 1283 (1979), and as evidence of administrative practice, Hawai- 
ian Motor Co. v. United States, 67 CCPA 42, C.A.D. 1241, 617 F.2d 
286 (1980). 

Garments described in the Summaries as classifiable under the 
provision for “women’s and girl’s blouses, not knit” were said to in- 
clude “dress blouses, usually worn with suits, and casual blouses, 
usually worn with skirts, slacks, pedal-pushers, or shorts. Shirts 
and wai * * * are also included.” Summaries of Trade and 
Tariff Information, supra, at 261. There was no mention of night- 
wear. By contrast, garments described under the provision for 
“Other: other nightwear” are said to include “nightwear or sleep- 
wear.” Id. at 284. More recent Summaries for men’s and boy’s 
shirts, and for women’s, girl’s, and infant’s trousers, slacks and 
shorts do not indicate that garments designed, manufactured, mar- 
keted, and used as sleepwear are within those provisions. See Sum- 
mary of Trade and Tariff Information, USITC Public. No. 841, Con- 
trol No. 3-6-23 (1983); Summary of Trade and Tariff Information, 
USITC Public. No. 841, Control No. 3-6-7 (1981). 

The parties stipulated that “in all significant respects, the VS 
225 has the physical characteristics of a shirt.”” However, the Court 
finds no decision which interprets the common and commercial 
meaning of “shirt” under the tariff schedules to include all forms 
of shirts. To the contrary, the Customs Court held that an “under- 
shirt” was not a “shirt” within paragraph 919 of the Tariff Act of 
1930. Yamatoya Co. v. United States, Abs. 31687, 68 Treas. Dec. 982 
(1935) (“shirt” understood to mean an “outer garment * * * as dis- 
tinguished from an undershirt, nightshirt, etc.”’). 

Upon considering lexicographic sources, the Tariff Summaries, 
and case law, and based upon the Court’s own understanding of the 
common and commercial meaning of the word “shirt,” the Court 
agrees with the litigants’ conclusion that garments used as night- 
wear do not come within the meaning of the word “shirt” as pro- 
vided for under item 384.47 of the tariff schedules. 

To conclude, the Court finds that the merchandise was designed, 
manufactured, marketed and used as nightwear, based upon the 
testimony, the Court’s judgment of the credibility of the witnesses, 
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and the depositions and all other documents and exhibits submit- 
ted at trial. The Court holds that the presumption of correctness 
which attaches to Customs’ classification has been overcome, and 
that the VS 225, as nightwear, is entitled to enter the United 
States under item 384.5226, TSUSA and quota category 351. Judg- 
ment entered accordingly. 
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